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“87, BOSS!... HEY, I'VE BEEN SLEEPIN’!” 


st HAT’S 87?” asked Amos Watts, 
president of the North-South Utility 
Company. 

“Not those mixers,” said the promotion 
manager; “‘they’re only good for 10 KWH 
per year.” 

“What’s 87?” repeated Mr. Watts. 

“Not those toasters—they only added 
30 KWH. And waffle irons only ring us 
up 60.” 

“Then what és 87?” bellowed the boss. 

“Each and every Electric Silex Glass 
Coffee Maker we sell means an average 
of 87 KWH per year! It’s not like those 
other appliances, boss. A Silex gets used 


every day, twice a day, or even oftener. 
And here’s something else—almost every- 
body’s got a toaster or an iron and those 
things... but figures show that only 17% 
of the homes have a glass coffee maker— 
but they’re catching on fast!” 

“Boy, an 83% market!” 

“’Scuse me, boss—I gotta go—got to 
get hopping on some bill enclosures and 
displays playing up Silex. This Silex pro- 
motion is going to mean a lot to our 
load. G-bye, Sir—... Did you call me 
back, Mr. Watts?” 

“Yes, Bill. How long’s it been since 
you had a raise?” 








MORAL: Figures speak for themselves—and 87 KWH 
(or 97 with the Anyheet Control or Automatic Models) 
for every Silex you sell can mean that much more load 
for you, too. Write us today and we'll be glad to send 
you details on how Silex can help increase your load. 

Illustrated is the Bretton electric 8-cup model—with 


wide neck for easy cleaning. $4.95 retail. 


GLASS COFFEE 





PYREX BRAND GLASS USED EXCLU 


MAKER \, 


FRADE MAAN BICISTEAES © PAt OFF. 


THE SILEX COMPANY....DEPT. U-1 -oee HARTFORD, CON 
Creators of the Glass Coffee Maker Industry 
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For Dependable 


Performance— 


BARBER 


Gas Pressure 
REGULATORS 


ertified by A. 
; Test- 
g Laboratory. 
izes V4" up. 


There is no such thing as a pretty good gas pressure regu- 
lator. On a control device so essential for safety and economy 
you simply must have dependable performance. Your regu- 
lator must respond like the muscles of a trained athlete. 
Barber Regulators are built that way. They are sensitive to 
minute pressure variations. Carefully constructed of the 
best materials, Barber Regulators are also styled in con- 
formance with modern gas appliance design. Bodies are all 
bronze, working parts of brass, springs of phosphor bronze, 
diaphragm of selected sheepskin. Moderately priced, Barber 
is today’s finest regulator value. 





Descriptive folders on this regulator will be sent 
without obligation for distribution to your trade. Ask 

@ for current Catalog and Price List on Barber Con- ® 
version Burners, Appliance Burners and Regulators. 


BARBER oscssuns REGULATORS 


arber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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he Boss 
wrote this book 

for other Bosses 
to read... 


AND 


that’s why it’s such practi- 
cal, straight-from-the- 
shoulder stuff, and yet so interesting. Why it clears away the 
misconceptions that have long existed about the important busi- 
ness function of name and data writing. It’s written to address- 
ing machine owners in an earnest effort to set them right on 
some things they’ve taken no occasion to dig into but have ac- 
cepted at face value. 

But don’t ask for this book unless you can bring to it an 
open and investigative mind. Then, it will refresh your intelli- 
gence, just as any talk would with any man who opens up his 
heart about an interesting business that has been his every 
thought for a lifetime. 

“All of which will get you what?” if you send for the book. 
Simply this: You will have up-to-the-minute information on an 
important phase of your busi- 
ness procedure and be in a know- 
ing position to do the right 
thing by your requirements, 
your office help and your budget, 
when you are ready to modern- 
ize your addressing equipment. 

THE ELLIOTT ADDRESSING 


MACHINE COMPANY 
157 Albany Street Cambridge, Mass. 


a Alabama Power Co., Birmingham, Ala. 
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Pages with the Editors 


pene O’Mahoney’s recent introduction of 
a bill to impose penalty taxes on the use of 
industrial machinery is causing quite a flutter 
in business circles. Not that there is any 
chance of such a bill becoming a law at this 
session of Congress, but the business men 
are disturbed over the increasing defeatism 
being exhibited by administration supporters 
in Washington. 


PRESIDENT Roosevelt himself set the tempo 
early in the congressional session when he 
spoke of the task of “finding jobs faster than 
invention can take them away.” The older 
reform economists are still bewailing our “lost 
frontiers” and the younger progressive element 
would like to have the government subsidize 
them for the “lost heritage” of employment 
opportunities. Now, the Senator from Wyo- 
ming would like to impose a penalty on tech- 
nical progress. Can it be that our statesmen 
have been exposed too long to the economic 
Jeremiahs, who have been making a wailing 
wall out of the hearings of Senator O’Mahon- 
“ys Temporary National Economic Commit- 
tee: 


Mayse it is the troubled times in which we 
live that are having such a pessimistic effect 
on the Congressmen. The way things are going 
abroad, it is easy enough to sit around with our 
heads in our hands, thinking that our present 
generation is one of universal destruction. 


¥ 


B” there are other ways of looking at this 
very age. A half-dozen industries of su- 
preme importance to the world today, all highly 
mechanized and highly productive of employ- 
ment, have been born within the memory of 
men who are scarcely past middle age. 


BELv’s telephone (which threw a lot of mes- 
senger boys out of work) and Edison’s electric 
light (which was pretty hard on the gas com- 
panies for awhile) both came along in the late 
years of the nineteenth century. The automo- 
tive industry, which started in Germany about 
the same time, was transplanted to our shores 
in the gay nineties and has astonished the 
world with its progress ever since. Another 
Edison invention—the moving picture—was 
born during this fateful decade. In 1903, the 
marvelous industry of aviation was born on a 
aga sand spit off the coast of North Caro- 
ina. 
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T. N. SANDIFER 


Is commercial air transportation different from 
other utility service with respect to competi- 
tion? 


(SEE Pace 459) 


WirELEss telegraphy, that spanned the 
oceans, came along early in the twentieth cen- 
tury, and out of it, under the pressure of the 
World War, came radio broadcasting. This, 
in turn, has prepared the way for a host of new 
electronic variations, led by television. Think 
what a different world this would be if sup- 
pressive taxation had retarded these magnif- 
icent discoveries ! 


Even the year 1939, which will certainly go 
down in the annals of time alongside of 1914, 
1861, and the year of the great plague in Lon- 
don, had its silver lining. During this same 
year, when the dogs of war were let loose upon 
the European continent and Soviet Russia 
started her invasion of Finland, two new indus- 
tries of great and romantic promise were 
brought forth upon this American continent. 


¥ 


ges aap ser with the opening of the 
World’s Fair in New York city, television 
receiving sets were made available for public 
purchase in the metropolitan area. The re- 
sponse to date has not been what might be 
called a “land-office business.” And it was only 
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RILEY STEAM GENERATING UNIT 


Installed in the plant of 


A Large Texas Utility 
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250,000 Pounds of Steam per hour. 975 lbs. Steam 
Pressure. 910° F. Steam Temperature. 


Riley Boiler, Superheater, Steam Temperature Control, 
Economizer, Air Heater, Water Walls, Steel Clad 
Insulated Setting. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT SEATTLE 
ST. LOUIS CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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8 PAGES WITH THE 


a few weeks ago that the FCC found its way 
clear to authorize television broadcasters to put 
their programs on a limited commercial basis. 
But after all, all great industries had modest 
beginnings and there is no doubt that in the 
great future of television, mankind will look 
back to the year 1939 as an historical marker 
for more reasons than the conflict of European 
ideologies. 


THE second important event during that 
troubled year was the opening of transatlantic 
commercial airplane service. It should be a 
matter of pride to all Americans that the Stars 
and Stripes was the first flag to fly in this new 
field of regular commerce. The very nickname 
of these transatlantic air carriers—the Clipper 
ships—stirs memory of the proud heritage of 
the American merchant marine. It recalls the 
days when the original sea-going clippers car- 
ried American commerce from Baltimore to 
Bombay, around the Horn, and from other 
American ports to the ends of the earth. 


ALREADY, this new transatlantic business has 
given rise to regulatory difficulty. Even now 
the Civil Aeronautics Authority is pondering 
grave matters of basic policy. Should the 
transatlantic airplane service be a protected 
monopoly? Or should competition be fostered 
between American enterprises, since it is bound 
to come anyhow, from the European countries 
as soon as they can get around to it? 


Tus is the situation discussed by T. N. 
SANDIFER in his article in this issue (beginning 
page 459). Mr. SANDIFER has spent twenty 
years writing national news, most of it from 
Washington bureaus of press associations, and 
as a special writer contributing to magazines 
in various fields. He was a White House cor- 
respondent for International News Service 
during part of the present administration and 
has handled public relations in various parts 
of the country. 


¥ 


ea of the Russian invasion of Fin- 
land, we welcome the opportunity to pre- 
sent a timely article on the pre-war status of 
the Finnish railroad system by Mrs. E. A. 
SELKE, of Dickinson, N. D., who visited that 
unhappy little nation only last summer before 
the Russian bombers got in their dirty work. 


RECENT dispatches indicate that, aside from 
the destruction .of certain terminals, the Fin- 
nish railroad system itself has not been de- 
stroyed beyond hope of reasonably prompt 
repair. Oddly enough, one of the terms of 
the Russo-Finnish so-called peace treaty was 
the construction of an entirely new railroad 
across the waistline of Finland, that would 
connect Russia with the all-weather port at 
the head of the Gulf of Bothnia. 


* 


, [ ‘uE leading article in this issue is by our 
well-known Washington author and veter- 
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EDITORS (Continued) 


HERBERT COREY 


“If it [TVA] does not pay taxes, then the 
cities and counties are permanently behind the 
the eight ball.” 


(SEE Pace 451) 


an newspaper correspondent, HERBERT Corey, 
who has been looking into the TVA situation, 
again, with a critical eye. 


¥ 


GRAPHIC picture of the electric utility op- 

erations of the nine holding company 
systems now under fire is presented in the 
“What Others Think” department (beginning 
page 485). It may be of some value in visualiz- 
ing possible exchanges of properties to meet 
SEC integration requirements. 


¥ 


er» the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following: 


Tue Securities and Exchange Commission, 
in denying applications for orders declaring 
applicants not to be holding companies and for 
exemption under the Holding Company Act, 
considers fully the question of control as 
manifested by stock ownership of affiliates. 
(See page 130.) 


THE Securities and Exchange Commission 
deals with the various factors which it deems 
important in passing upon an application for 
approval of a plan of corporate simplification 
pursuant to § 11 of the Public Utility Holding 
Company Act. (See page 149.) 


THE next number of this magazine will be 
out April 25th. 


A> hella 
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Whats tat, Caddy? 


@ Well, Rickey, I guess you'd call it an arith- 
metic machine, but its real name is the Rem- 
ington Rand Printin Calculator. Our com- 
any invented it a few months ago, and I 
think it’s the finest office figuring machine 

| there is today- 


Wy, Daddy? 


@ Because it adds, subtracts, multiplies and 
divides: A lot of machines do that, but here’s 
the only one that prints the answet to every 
problem right here on this tape. Not just the 
answer alone, but all the factors too. When 
you want to divide 2738 by 126, it prints both 
of those figures, the quotient of 21, and the 
remainder of 92—all automatically! 





n the 
d the 





a V 
Whats it jor, Daddy? 

@ All kinds of businesses use it, son—especially 
when they want a printed record of important 
calculations. I’m selling a lot of them* these 
days—to Mr. Trent at the bank and Mr. 
over at the planing mill and Mr. North in the 
department store. It’s so easy to catty that 
Mr. Freel, the traveling auditor, takes his 
everywhere. And all of them say the printed 
tape alone is wo = 
its weight in 
diamonds. 


% 
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NVULCAN VALVE HEAD, LG-1 


e Vulcan Automatic Valve Operat- 
@ Head is an advanced development 
r the high and ever increasing higher 
essure and temperature conditions 


pcountered in modern steam plants. 


mplicity is the keynote in design and 
nstruction. A piston valve steam 
tuated thru a pilot valve provides 
sitive operation—makes Vulcan 
tomatic Heads the greatest step 
head in Soot Blower Design in the 
st 15 years. 





VULCAN VALVE ASSEMBLY 


Ican Valves of completely corrosion 
sistant materials and stainless steels 
designed for i diate accessi- 

they are so successfully de 
Bned that of thousands in use no 
ve of this type has ever failed in 
vice. Vulcan construction permits 
aptation to every increase in pres- 
ire for modern boilers—no valve stems 
break—no opening or closing against 
am pressure—no_ regrinding of 
ves is ever required—valve packing 
eliminated. All Vulcan Héads are 
uipped with Vulcan pioneer Under 
m Supports which have eliminated 
page of elements. 








Lowest Cost?...NO! 
Highest Quality? 
emphatically YES! 


— VaLC 


SOOT BLOWERS 


—are built with but one object—to provide industry 
with the highest quality equipment of this type it is 
possible to build. Every steam plant offers new 
problems in soot removal—Vulcan Engineers have 
successfully solved thousands of such problems. 
Vulcan installations are soundly designed, individually 
designed to do their work efficiently and economically— 
to cut fuel costs and provide real savings 
in steam production. 





From the desks of design and layout 
engineers to drafting room to factory 
craftsmen and to field service, Vulcan 
personnel takes pride in providing a per- 
sonalized installation, built to exacting 
standards for long service and economical 
operation—backed by a record of lowest 
maintenance. Ask the Vulcan Engineer 
representative why Vulcan must build 
to highest standards only. 


VULCAN VALVE DETAIL 





ulcan Soot Blower Corporation ° Dubois, Pa. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 





“Banks are the bloodstream of business.” 


¥ 


“The utilities are at least part way ‘out of the dog- 
house.’ ” 


¥ 


“We are twenty years late in adopting a transportation 
policy.” 


v 


“This country has nobody to whom it can turn in time 
of grave emergency.” 


¥ 


“There can be little doubt that the Left in America has 
come to the end of a long phase of its history.” 


* 


“". . rates constitute the quintessence of the public 
utility problem regardless of the mode of ownership and 
operation of the utility.” 


¥ 


“".. the individual, independent lawyer has always been 
the mainstay of the country, and the country cannot afford 
to have him administered out of existence.” 


¥ 


“T am willing to vote for every dollar that is necessary 
for adequate national defense, but not one dollar for 
aggression or for political purposes or pump priming.” 


¥ 


“A dam should never be looked upon as a monument, 
for if it is not useful and if it does not bring a full meas- 
ure of benefits to mankind, it should not be built at all.” 


ss 


“States’ rights versus centralized control is not a static 
principle; it itself is a principle which must be modified 
by time, place, and circumstance. It is when we lose sight 
of government as a growing, living entity and bind our 
actions and our thoughts by some absolute in law that we 
mar rather than insure the attainment of liberty.” 


12 
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For Saving Time In The Office 
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“Ways to Save Time in an Office” contains definite 
sent suggestions for locating and eliminating handicaps 


neas- ] that slow up work in the office. It is offered free to 
all.” i executives who are interested in saving time and 
money in the handling of office routine. For your copy, 

i call your local Burroughs office or write direct to 

static i Burroughs Adding Machine Company, Detroit, Mich. 
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“The means for conducting public enterprise has always 
been derived from private enterprise. Public enterprise 
has scarcely any credit of its own apart from the power 
of taxation.” 


¥ 


“Those who believe power is going to be the panacea 
for our economic shortcomings in other directions are 
disregarding the experiences of the past and the facts 
of the present.” 


¥ 


“The first concern of government price-fixers is liable 
to be, not what prices will lead to the production of the 
most goods, but what prices will lead to the production 
of the most votes.” 


¥ 


“There can be no doubt that the advent of the TVA 
and other government projects, together with the en- 
couragement of municipal and codperative ventures, has 
been an influence in persuading private companies to ex- 
periment with cheaper rates.” 


¥ 


“Without intent of impiety, we suggest that Americans 
add to their prayer for peace a petition that sanity may 
come to their public servants in dealing with the question 
as to what is interstate commerce.” 


¥ 


“No government can honorably abdicate the duty to 
govern. To a degree never before known to our history, 
the American government is now the willing and intelli- 
gent servant of the American people.” 


¥ 


“When we get the budget balanced, it will be done 
within the Congress of the United States, or in the ad- 
ministration, by those who are willing, as the soldier does 
in war, to go into the front-line trenches and sacrifice 
his political life for the sake of his country.” 


¥ 


“The bankers expand too much when full of hope and 
contract too much when full of fear. It needs the power 
of the government to prevent indefensible contraction 
based on fear or on the hopes of profit through bear raid- 
ing and other processes known to financial art.” 


y 


“That it [TVA] is a playground is not the slightest 
bit of news to me. The government has been playing 
around down there for the past several years with sev- 
eral hundreds of millions of dollars of the taxpayers’ 
money and I hope that the playground will cease to exist 
rapidly.” 









Iways 
rprise 
Dower 


nacea 
Ss are 
facts 


liable 
f£ the 
ction 


[TVA 
» en- 
, has 
) ex- 


icans 
may 
stion 


y to 
ory, 
telli- 


and 
wer 
‘ion 


id- 


cist 


Public Utilities Fortnightly 








SPRAGUE COMBINATION METER-REGULATOR 


LATEST ACHIEVEMENT 
IN 
GAS MEASUREMENT AND 
CONTROL. 


For Manufactured, 


Natural and Butane Service 


Write for bulletin. 


THE SPRAGUE METER CO. 


Bridgeport, Conn. 








HYDRAULIC TURBINES 
BUTTERFLY VALVES 
MECHANICAL RACK RAKES 
GATES—HOISTS 
PENSTOCKS, ETC. 


Bolting the Spiral Casing before Riveting 
NEWPORT NEWS SHIPBUiLDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 
NEWPORT NEWS, VA. 
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AND TIME-SWITCHES 


COMBINED METERS SANGAMO TYPE HV METER a 


The Type HV instruments combine 
standard singlephase HF watthour 
meter with a synchronous motor time. 
switch—in various switching arrange- 
ments—supplied with or without two- 
rate register. Low cost installation and 
TYPE HV-11-5:2 minimum space requirements make 


them desirable for metering and con- 
TYPE HV-11-A 





trolling off-peak loads. 


Modern Meters for Modern Load 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS 











SAVE MONEY with 


Many Utility Companies are saving money by 
using the Vari-Typer . . . the composing Type 
Writer with changeable faces and spaces. This 
compact office machine reduces composition and 
printing costs for rate schedules, office forms, 






WRITE TODAY for new 
demonstration portfolio, Phau 
bulletins, booklets, folders, etc. Investigate the jane or reeT ope with 


savings possible on all your required printing. actual samples of work pro~ 











duced. 
RALPH C. COXHEAD CORPORATION 
333 Sixth Avenue Manufacturers of Vari-Typer New York City 














Public Utilities Fortnightly—The review magazine of. current 
opinion and news relating to Public Utilities. Conducted as an open 
forum for the frank discussion of both sides of controversial utility 


questions. Issued every other Thursday—26 numbers a year—Annual 
subscription $15.00. 
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| GAS FURNACES 
“| are A.G.A. Approved — 





ITH copper chrome cast iron; or . . . Toncan 





iron heat exchangers . . . selection of belt or 
direct drive blowers with two speed control... 
summer winter switch . . . modern casing design 
... low prices ... and A. G. A. approval, Niagara 
Furnaces meet the demands of speculative and 


contract builders, home owners and utilities alike. 





ty Write for complete information 





The Forest City Foundries Company 


2500 West 27th Street Cleveland, Ohio 
Established in 1890 
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Customer Usage Data 


¢ At Lower Cost ein Less Time 
eWith Greater Accuracy 





THE ONE-STEP METHOD 





OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a consumption total accumulated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw-hr. step is made by the electrically controlled accumulating registers. 











@ A continuance of frequent rate changes—the necessity of checking load-building 
activities—the pressing need for current data on customer usage—are but a few of 
the reasons many Companies are using R & S ONE-STEP METHOD to analyze and 
compile information required for scientific rate making. They have not only reduced 
the costs on this work, but have obtained monthly or annual bill-frequency tables in 
a few days instead of weeks and months. 


@ |t is to your advantage to investigate R & S service on Current and Special Bill 
Analyses: Let us prove the economy of the ONE-STEP METHOD by an estimate on 
your requirements. 


Recording & Statistical Corporation 


Utilities Division 
102 Maiden Lane, New York, N. Y. 


Boston Chicago Detroit Montreal Toronto 
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j 
. E conductor 
SUPPORTS and FITTINGS 


Sometimes erroneously thought of as 
erely an incidental part of a substation 
etwork, conductor supports and fittings 


mctually form an extremely important 


part of a system. A failure at any one 


support or joint is sometimes as costly 


o the system as the breakdown of a 
achine. R&IE carefully designed and 
properly made conductor equipment is 
he choice of many Utilities where con- 
inuity of service is paramount. Tested 
designs, excellent quality materials, and 
are in manufacture, form the founda- 
ion for the production of R&IE conduc- 
or supports and fittings. 














RAILWAYa. INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
Sales offices in principal cities 





Clean and Dry Your Compressed 
Air at Low 
Cost! 


You can eliminate cost- 
ly troubles arising from 
moisture, oil, dirt and 
fine scale in your com- 
pressed air and gas 
lines with an ARIDI- 
FIER. 


Low in installation and 
maintenance costs, this 
simple, fool-proof unit 
removes moisture, oil 
and other contamina- 
tion, so destructive to 
air powered tools and 
equipment from com- 
pressed aif lines in a 
continuous automatic 
operation. 
Air borne solids and 
liquids, harmful to 
valves, pistons and 
other working parts, are 
impinged upon the vanes of rapidly rotating rotors and 
are removed by centrifugal force. 
Write today for Bulletin 939, free trial offer and list of 
users. 


LOGAN ENGINEERING CO. 


4909 Lawrence Ave., Chicago, IIl., Offices in Principal Cities 


(YAEARIDIFIER 


Dries amd Cleans Compressed Air 





Wilson, Herring and Eutsler's 


PUBLIC UTILITY 
REGULATION 


571 pages, $4.00 


N analysis of the nature, extent, and problems of 

public utility regulation in the United States, 
with emphasis upon the expanding role of the Federal 
Government in the regulation of public utilities, its 
activities in undertaking power projects and pro- 
moting rural electrification, and the issues involved 
in governmental ownerships. The well-rounded treat- 
ment and critical viewpoint will be of aid to all who 
are interested in evaluating the present status of 
public utility regulation, its strengths, weaknesses, and 
significance for privately-owned industry. 


Order from 


Public Utilities Reports, Inc. 


Munsey Bidg. Washington, D. C. 
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— GRINVELL MULSTFYRE 


A Positive Protection Against Oil Fires 


‘ 




















Five Seconds after water was turned on, 
“Mulsifyre” system has completely 
extinguished the fire. 


i irae patented principle of Grinnell 
“Mulsifyre” System is the conversion 
of an inflammable liquid into one which 
cannot burn by the simple and effective 
method of emulsifying it. The necessary 
mechanical agitation to form the emlusion 
is provided by discharging water alone, 
with force, onto the surface of the oil by 
means of a special discharge nozzle, per. 
fected by Grinnell, called a Projector. 
Since its introduction, the “Mulsifyre” 
System has had wide acceptance in this§ 
country and abroad as an effective method} 
of extinguishing oil fires. It has been 
approved for use in the bilges of oil burn- 


ing ships of the United States Navy. 





Write for full details describing “Mul- 
sifyre” and its applications. Grinnell Co., 
Inc., Executive Offices, Providence, R. L., 
Branch Offices in Principal Cities. 








GRINNELL 


AUTOMATIC SPRINKLER FIRE PROTECTION 
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It’s a Job for 
CRESCENT 


SERVICE ENTRANCE CABLE 


Millions of feet of CRESCENT Service Entrance Cable now in satisfactory 
service is factual evidence of its high quality. Its tamperproof construc- 
tion discourages attempts at current diversion and its flame retarding, 
moisture resistant covering assures maximum durability under all weather 
conditions. Light in weight, it eliminates the need for rigid conduit and 
is made in a complete line to cover all requirements of any installation. 


CRESCENT 
INSULATED WIRE fe) & CABLE CO. inc 
TRENTON,\S 


All types of Building Wire and all kinds of Special Cables to meet A.S.T.M., A.R.A., 1.P.C.E.A., 


N.E.M.A., and all Railroad, Government and Utility Companies’ Specifications. 





CONTROL CABLE 
DROP CABLE 


LEAD COVERED 
CABLE 


MAGNET WIRE 
PARKWAY CABLE 


RUBBER COVERED 
POWER CABLE 


SERVICE ENTRANCE 
CABLE 


SIGNAL CABLE 


VARNISHED 
CAMBRIC 
CABLE 


WEATHERPROOF 
WIRE 
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More than a million in use aaow that | 


ic 


~-mome ROBERTSHAW DIASTAT} 


is simpler, stronger, surer! 











All Robertshaw products enjoy the great advan- 
tage of the work carried on constantly at the 
Robertshaw Research Laboratory, a laboratory 
devoted exclusively to the development of im- 
proved designs and production methods in the 
field of automatic temperature control. 
Robertshaw’s stainless steel Diastat — electric- 
welded, solderless, non-corroding—is a Robertshaw product throughout. Into 
it has gone the best that forty years of manufacturing experience—plus un- 
equaled research, product development and manufacturing facilities—provide. 


ROBERTSHAW THERMOSTAT COMPANY 


YOUNGWOOD, PA. 





MORE INCOME FROM GAS RANGES. This different sales manual 
not only shows your salesmen how to increase their earnings but 
fires them with enthusiasm to go out and do it. Write for a copy. 
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ETL test gives 


PUNISHMENT 
THAT ONLY 
YEARS COULD GIVE 


hrough repeated automatic lifting 
. . twenty-five times a minute, this 
latiron is taking a mechanical “abuse 
est,” undergoing treatment that it 
would receive only in years of ordi- 
hary use. Thus, E.T.L. pre-determines 
huality ... ability to stand up under 
actual operation. 

But why should this interest the 
bublic utility? 

E.T.L. is prepared to handle ex- 
austive tests on nearly everything 
he modern utility buys, sells, services 
br uses. From high voltage cable to 
urling irons, E.T.L. is equipped to 
provide the most extensive testing 
acilities .. . plus the services of a 
pecially trained staff to supplement 
he utility’s own research department. 

Gver 40 years in the ‘“‘Know by Test’’ business oh 


ELECTRICAL 
TESTING 
LABORATORIES 


cast End Avenue and 793th Street 
New York, N. Y. 











For 


BUSY MEN 


WHAT you want 
WHEN you 
want 


THE PERFECT WORK ORGANIZER 
® Desk High 
Equipped with Lock 
Expansion and Compression 
Easy Operation 
Rubber Tired Casters 
Top Lifts and Falls Away 
Choice of Four Finishes 
Low Priced—Highest Quality 
— Write for Circular — 
AUTOMATIC FILE AND INDEX CO. 


629 W. Washington Blvd. 
Dept. A-22 Chicago, Illinois 




















DAVEY TREE TRIMMING SERVICE 


— 


JOHN DAVEY 
Founder of Tree Surgery 
New Tree Growth Coming 
@ Check Present Clearance 
e@ Anticipate New Growth 
@ Call a Davey Representative 
@ Trim Prompily 
Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 
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P. U. R. DIGEST 


CUMULATIVE 





A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS. AND RULINGS OF THE 


United States Supreme Court 
ewe United —s koe Courts eneien 
COVERING United States District Courts ALPHABETICAL 

FIFTY YEARS State Courts CLASSIFICATION 
Federal Regulatory OF SUBJECTS 
AN EXHAUSTIVE Commissions 
State Regulatory Commissions A GREAT REVIEW 
Insular and Territorial Regu- 
THE LAW latory Commissions 


SURVEY OF 
A GREAT SERVICE 











WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC. 


Tenth Floor, Munsey Building, Washington, D. C. 











11, 19MM pril 11, 1940 
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Sales-wise demonstrators are repeatedly saying, 
“It’s made of Aluminum.” In showing a refrigerator, 
the salesman explains its faster freezing — “be- 
cause ice trays and ice cube grids are made of 
Aluminum.” On ironers and cooking devices, he 
demonstrates the more even heating of Aluminum 
sole plates and Aluminum cooking surfaces. In 
washing machines, the lighter weight of Aluminum 
facilitates handling; it resists corrosion and adds 


to beauty and appearance. 


THESE ARE REAL ADVANTAGES 


Light Weight with Strength. 
Superior Heat Conductivity. 
Resistance to Corrosion. 
Fine Appearance. 


As designer, manufacturer, distributor or user, 
you profit through these advantages of Alcoa 
Aluminum Alloys. ALUMINUM CoMPANY OF AMER- 
ica, 2134 Gulf Building, Pittsburgh, Pennsylvania. 
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WAVERLY LEDGER 


“Paperitis” is a disease that attacks accounting forms and records. Ii 
symptoms are a dingy appearance, a droopy feeling and a rash of poor erasure 
and illegible typing or writing. It is caused by false economy in the selection 0 
ledger paper. 


Its cure is simple but mighty effective. Just standardize on Weston’s Ws: 
verly Ledger for all important or much-used forms, account books or loose le: 
sheets. 


Waverly Ledger gives you the strength and durability of 85% rag content 
a perfect surface for writing, typing or erasing; and a finish that is easy ani 
pleasant to work on, yet it adds little to the total cost of accounts or records. 


Waverly Ledger is available in all popular sizes and weights in White, Buff 
Blue and Horizon Green and with the Weston made-in-the-paper hinge for loos 
leaf forms. 


PAPER BUYERS: Read Weston’s Papers, a magazine of ideas and 
information about paper. Has many suggestions for improving forms 
and printed pieces. To receive it regularly, write 


BYRON WESTON CO., DALTON, MASS., Dept. C. 


WESTON’S PAPERS 
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\3. Grecdsionbilt GILMORE WIRE ROPE HELPS KEEP 


YOUR SHOVELS ON THE JOB — WORKING ECONOMICALLY 


& L Gilmore Wire Rope assures economical and efficient digging and loading 
berations — because it has the strength, flexibility and abrasion-resistance 


stand up under long, continuous service. 


ade of J & L Controlled Quality Steel on the world’s newest wire rope making 
achines — which work to a tolerance of 1/1000 of an inch — Precisionbilt 


ire rope has toughness and uniformity which account for its long life and 
ear-resisting qualities. 
ery strand is perfectly lubricated by a new scientific process. 


/hen you are making wire rope replacements on your shovels, buckets and 
ags, or when you order new equipment, specify J & L Precisionbilt. Write 


day for our wire rope catalog. 


ONES & LAUGHLIN STEEL CORPORATION Tie e " 


AMERICAN IRON AND STEEL WoRKS STEEL 


GILMORE WIRE ROPE DIVISION 
PITTSBURGH, PENNSYLVANIA 


J& L— PARTNER’ IN PROGRESS TO AMERICAN INDUSTRY 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly 











MAP 


of the 


PUBLIC POWER PROGRAM 


ew a 


‘Federal Financing and Location 


of 


Public Power Projects; 1933-1939” 


—the most comprehensive, visual 
presentation ever made of the pub- 
lic power program. The map shows 
accurately the cost and location of 
all federal, district, state and mu- 
nicipal power projects. 


The extensive operations of the 
R.E.A. on a national scale are por- 
trayed for the first time. Few real- 
ize the growth, cost, and signifi- 
cance of this important develop- 
ment. 


A simple color scheme and dis- 
tinctive symbols, designating the 
different types of projects, facili- 
tate use of the new map. More than 
350 geographic localities in which 
federal funds have been expended 
are clearly indicated. 


Invaluable to all those interested 
in the public power program. Suit- 
able for framing and wall use (size 


29 in. x 42 in.). 


Informative . Complete . Concise . Up-to-date 


Price: $2.00 a copy 


Shipped unfolded in special mailing tube, post- 
age prepaid in the United States and Canada. 


P. U. R. Executive Information Service 


1040 Munsey Bldg. 


Washington, D. C. 
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DIFFERENT hogy save vou mower! 









Gok our 


DODGE DEALER FOR F 
THIS RELIABLE 
TRUCK BUYING 
GUIDE. IT’S FREE! 





ean abet & 


DODGE 11/4-TON, 133” W. B., STAKE, $800, delivered at Detroit, including Federal 
taxes. Dual wheels, transportation, state and local taxes (if any) extra. 







N° MATTER how different YOUR hauling 
problem may be, you can find a Dodge 
Job-Rated truck—to fit your job! You’ll find 
the right Job-Rated truck for your job, 
powered for top performance and maximum 
COMPARISON DODGE = teed economy—with the right one of 6 great 


Number of ENGINES Dodge truck engines, which include the 


aa Heavy-Duty Dodge Diesel! You’ll find the 
Number of WHEELBASES | 17 | 9 | clutch, transmission, rear axle, and every part 
Number of GEAR RATIOS | 16 | 6 | 



















| 9 | “‘sized’’ for the truck—and the job! That’s 
Number of CAPACITIES (Ton Rating) | 4 | why you can DEPEND on the right Job- 
Number of STD. CHASSIS and BODY MODELS | 42 | Rated truck to save money—on YOUR job! 
PRICES Begin At 1465450 ‘4742 
: gee Dodge Job-Rated trucks are 
Prices shown are for %-ton chassis with flat face cowl de- P > 
livered ot Main Praca sliced token included— state and — foo Bay a yA Sos 


local taxes extra. Prices subject to change without notice. Dodge dealer for 
Figures used in the above chart are based on published data. easy budget terms. 


DEPEND ON DODGE 
fob -Raled, TRUCK 


3-2-1%2-1-%-Y%2-TON CAPACITIES ...96 STANDARD CHASSIS AND BODY MODELS ON 17 WHEELBASES 


Sob-Raled MEANS: A TRUCK THAT FITS YOUR JOB 
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SAVE 
yOU 
MONE 


Equip your emergency repair crm 
with Master-Lights! Watch overtigm — 
ayrolls shrink! These powerful, brill 
ights promote speedy work—reduce 
hours used in locating trouble spots 
night. Darkness, snow, and fog ca 
defeat the high power of Master-Lig 
They let your men SEE, no matter w 
the weather! 









CARPENTER 























< fic 














A MASTER-LIGHT FOR YOUR EVERY NE 


67 different types of Master-Lig 
developed in our 25 years of experien 
with your problems, are ready to he 
you. Two of the most popular « 
illustrated on this page. Read th 
specifications—then send for our late 
folder on Master-Lights for Public U 
ties Corporations. 


FOR 
REPAIR CAR 


FOR 
HAND USE NOTE TO PURCHASING 
TYPE WS AGENTS 


Portable search or 
work light. 250,000 
c.p. beam as search- 
light. Rechargeable battery gives 8 
hours continuous high power, 24 


We allow your corporation all dis- 
counts — you get straight manufac- 
turer's price. Any light sent on 30- 
day free trial on request. Remember 
—Master-Lights may save you MORE 
than their cost in just one emergency. 


LET US HELP YOU NOW 
Over 500 U. S. Public Utilities 


Corporations equip their repair crews 
with Master-Lights — because we 


hours continuous work light. Weight 
12 pounds. 










furnish exactly the lights they need. 
Let us meet YOUR needs in lights 
for repair and emergency crews! 
Send NOW for a new 1940 Master- 
Light Folder that tells you quickly 
about lights that will save money for 
you. Write now to— 





CARPENTER MFG. CO. 197 sidney st, Cambridge, Ma 






TYPE T 


Roof mounted sear 
light, inside contr 
250,000 c.p. beam, m 
range, turns 360°. \ 
gears. Points in any ¢ 
rection as easily as yo 
finger. 
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PUBLIC UTILITY ROUTINES 


clone De Udbe brags 


WHEN THE NEW 


Ditto D-44. 


TAKES CHARGE! 


Until you know the new Ditto D-44, you 

cannot imagine how great an aid it can be 

every day, every hour. It is like having 
extra people on the payroll. 


Without type, stencil or ink it makes 300 and 
more bright copies of anything written, typed or 
drawn... rate schedules; operating and progress 
reports; specifications, engineering drawings; 
service, factory and work orders; forms, and the 
like... 70 copies a minute, in one to four colors 
at once, 6c for the first 100, 3c thereafter. Origi- 
nals can be used repetitively—excellent for accu- 
mulative reports. 


Make your department more effective—get the 
whole story of Public Utility performance on 
gelatin or liquid Ditto duplicators. Use coupon 
for free idea-booklet, ‘Copies, Their Place in 


Business.” No obligation! 


DITTO, Inc. 
2205 W. Harrison Street, Chicago, Illinois 


Gentlemen: 
Send me copy of your book, “Copies, Their 
Place in Business.” No obligation. 


POM dc cocideteavececdvavectaciveedounede oc5 
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THERE'S NO SERVICE STATION IN ANTARCTICA 


HE daring men who at this minute 

are braving the snowstorms and bliz- 
zards of the South Pole are well aware of 
their isolation. They realize keenly that 
their safe return rests solely upon their 
own knowledge and the reliability of 
their equipment. 

That is why, when it came to selecting 
storage batteries to crank the two power- 
ful Diesel engines of the famous 75,000-lb. 
Snow Cruiser — even under the most 
severe conditions known to the Antarctic 
—KExides were chosen. 

For Exides have proved their reliabil- 
ity—in practically every North or South 
Polar expedition ever undertaken. In 
addition to which the trustworthiness of 
the Snow Cruiser’s batteries was further 
established by exhaustive tests in the 
“cold room” of the Exide laboratories. 


Whatever your battery requirements 
may be, you'll find in the Exides you 
select for bus or truck, for oil-switch 
operation, telephone, emergency power 
and light or other service, the same relia: 
bility that has made them first choice 
among the world’s foremost explorers. 


THE ELECTRIC STORAGE BATTERY CO. 


The World’s Largest Manufacturers of Storage 
Batteries for Every Purpose 


PHILADELPHIA 


Exide Batteries of Canada, Limited, Toronto 


Exide 


BATTERIES 


FOR EVERY STORAGE BATTERY PURPOSE 
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TOOL OF 
LASS DJEFE3 1001 USES 
OR PLANT USE OR FOR RESALE 
HROUGH YOUR STORES 


the Handee is really a small 
nower house” that can be car- 
ed to any part of your plant 
md used wherever there 
s an electric outlet, to re- 
air some hard-to-get-at 
art on a machine with- 
ut removing the part 
to smooth off rough 
dges — to bore tiny 
oles in metals — to 
lean delicate mechan- 

2 . Hours of 
pms, etc. Grinds, Drills, Hand Work 
olishes, Engraves, Sharpens, Carves, Cleans, Sands, 
jaws, etc. 
he Handee uses 300 accessories. Used and en- 
orsed by mechanics, repairmen and hobbyists. 


Veighs only 12 ounces. Speed 25,000 r.p.m. Na- 
onally advertised at $18.50 with 6 Accessories. 


CHICAGO MOUNTED WHEELS 
OF V/T SUPER BOND 
150% Longer Life 
V/T Super Bond is 
the greatest for- 
ward step in 30 
years. Chicago 
Mounted W heels 
made of it have 
150% to 300% 
longer life, accord- 
ing to tests in 
many plants’ on 
snagging and exact- 
ing operations. Will not ridge on welds, sharp 
orners, sinking dies, barbering, etc. They’re 
ougher, can take more punishment, grind more 
pieces per wheel, faster and without sacrifice of 
utting action. There’s a shape and size to handle 
bvery grinding job. Let us send you a V/T Super 
Bond Wheel without cost or obligation. Tell us 
he kind of job, type of equipment you use and 
bize wheel preferred. 
REE MOUNTED WHEEL yee ge for ready refer- 


nce in the shop. A Wall Chart 22 x * showing actual 
ize and shape of every standard ies Mounted Wheel. 


Save 


Send for Catalog of Complete Line 


HICAGO WHEEL & MFG. CO. 


Makers of Quality Products for 40 Years 
101 W. Monroe St., Dept. PU, Chicago, Ill. 





ASPLUNDH 


ECONOMICAL LINE CLEARING 


Craftsmen engaged in 
shaping trees to accomo- 
date lines for the smooth | 
transmission of light, power 
and communications. 


ASPLUNDH TREE EXPERT COMPANY 
Home Office SENKINTOWN, PA.. Ogontz 3750 


Columbus, Ohio Adams 5432 


Chicago, Ill. Randolph 7773 
Binghamton, N. Y. 3: 4-5314 Alexandria,Va. Alexandria 3587 





Write for our Illustrated Booklet 


LINE CLEARING 


P. U. R. QUESTION 
SHEETS 


AN EDUCATIONAL OPPORTU- 
NITY for public utility men. A 
fortnightly quiz of ten questions 
and answers on practical financial 
and operating questions discussed 
and decided by the State and 
Federal Commissions and Courts 
in their investigations of public 
utility companies. 

Ten questions and answers every 


two weeks—annual subscription 
$10.00. 





Send your order to— 


PUBLIC UTILITIES 
REPORTS, INC. 
1038 Munsey Bldg., Washington, D. C. 
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ow to be sure ch 
dwalth healing and deatra 


ELECT the proper type and size of 

Elliott deaerating feedwater heater 
or deaerator. Get feedwater heated 
right up to the saturated temperature 
of the steam supplied to the heater, 
with corrosion-causing oxygen re- 
moved right down to zero if you want 
it, or in the case of a standard deaerat- 
ing feedwater heater, so close to zero 
that (except in the most exacting cases) 
it doesn't matter. 

Get dependability of operation in 
“Characteristically Elliott” perform- 
ance. Secure the solid benefits inher- 
ent in Elliott pioneering in the field 
of deaeration. 

When considering feedwater heat- 
ing equipment... 


ELLIOT! 
DEAERATC 


Any or all of the above 
booklets on heating an¢ 
deaerating, sent at yo 
request. 


ELLIOTT COMPA! 








Deaerating and Heater Dé 


JEANNETTE, PA 


District Offices in Principal Cit 









































Attilities Almanack 
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{ AGA Accounting Section starts spring conference, White Sulphur Springs, W. Va., 1940. 





{ Northwest Electric Light and Power Association, Engineering and Operation Section, 
concludes session, Spokane, Wash., 1940. 








q National Power Sales Conference will be held, Roanoke, Va., 1940. 





Ly rm Transit Association will hold executive committee meeting, Pittsburgh, Pa., 
pr. 26, 1940. 





{ Mid-West Gas Association convenes for meeting, Lincoln, Neb., 1940. s) 








q Iowa Independent Telephone Association convenes, Des Moines, Iowa, 1940. 








{ Missouri Association of Public Utilities starts annual convention, Excelsior Springs, 
Mo., 1940. 





1 Chamber of Commerce of the United States will hold annual convention, Washington, 
Apr. 29—May 2, 1940. 








q United States Independent Telephone Association will hold spring executive conference, 
Chicago, Ill., May 1, 2 





{ American Transit Association, Bus Division, will hold southeast and southwest regional 
conferences, Memphis, Tenn., "May 1, 1940. 





q American Water Works Association convenes for annual session, Kansas City, 
o., 1940. 





Gas Meters Association of Florida and South Georgia starts convention, Hollywood, 
Fla., 1940. 





{ Ohio Independent Telephone Association begins convention, Columbus, O., 1940. 














q Electrochemical Society starts spring meeting, Wernersville, Pa., 1940. 
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APRIL II, 1940 


The IT'VA Has Lost Its Battle 


So says Congressman Charles I. Faddis, who be- 

lieves that the people of the Tennessee val- 

ley from now on will have to pay for what they 

receive “just like the rest of us have to pay for 
what we get.” 


By HERBERT COREY 


¢ T looks to me,” said Colonel 
Faddis, “as though this Con- 
gress is not in a mood to stand 
for any more fiscal nonsense. We’re 
petting back to the old pay-as-you-go 
basis. If you buy a cigar you ought to 
pive the man your nickel for it. I’m 
ighty sorry for these people down in 
he Tennessee valley—honest to God, 
| 1 am sorry for them—but it looks to 
me as though they’ll have to pay for 
hat they got. Just like the rest of us 
ronfhave to pay for what we get.” 
Colonel Faddis picked up a hatful 
of letters from his desk in the new 
House Office building and waved 


—— 
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them. He is a tall, raw-boned, 
quick-eyed American, with big shoul- 
ders and big hands and a fast way 
of moving. This writer is prepared 
to believe that Faddis got the fourth 
ammunition train to the place where 
it was wanted in France at the 
hour ordered, if he had personally to 
goddam every man who tried to snatch 
a wink of sleep at the wheel of a truck 
on a dark road with no lamps lighted. 
This writer regards it as practically 
certain that Colonel Faddis saw to it 
that his ammunition train drivers each 
got a bellyful of hot chow each night 
and that, when conditions permitted, 
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each driver took off his O. D. shoes 
and dried his socks. With hot chow 
and dry socks an American army can 
go anywhere. 

“These letters are pitiful,’ said 
Colonel Faddis. “The TVA has just 
about ruined some of the writers. 
But you can’t have your cake and eat 
it too. Down there in the Tennessee 
valley the folks wanted the TVA with 
all its millions of easy government 
money and they got it and now they 
want the rest of us to come along and 
keep it up and it isn’t right. We've 
got to get back to business principles 
in this country or we’re sunk.” 

I called on Colonel Faddis because 
it seemed to me, from what I had 
heard of him, that he represented a 
section of American opinion from 
which too little has been heard in the 
current debate over TVA’s taxes. He 
is the author of House Bill 8116, 
which, as defined in the title, seeks “‘to 
amend an act known as TVA Act of 
1933, so as to provide for the common 
defense, reduce the public debt, 
strengthen the public credit, and pro- 
vide funds from the power operations 
of the Tennessee Valley Authority to 
enable the authority to reimburse the 
states, counties, and municipalities for 


taxes lost by reasons of the operations: 


of the authority.” 


HAT is not precisely a new note in 

the current debate over TVA’s 
taxes. Chairman A. J. May of the 
House Military Affairs Committee 
(D., Ky.) stated the case concisely 
when he said that “The question before 
Congress is whether the taxpayers of 
the nation shall pay for the tax dis- 
placement caused by the destruction of 
private enterprise in Tennessee, or 
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whether the Tennessee beneficiaries of 
TVA yardstick rates shall make up the 
loss.” But from the beginning Mr. 
May has been in violent opposition to 
the TVA. I might have asked Senator 
George W. Norris to elaborate on his 
statement in debate on the Senate floor 
that if the TVA is subjected to the local 
laws of taxation, 

“Senators can see that the TVA 
would be out of business in three 
months...” 

But Senator Norris not only sired 
the TVA, along with a notably puny 
“Little TVA” in his state of Nebraska, 
but has been the most powerful sup-@ 
porter of the public ownership of elec- 
tric utilities in either house of Con- 
gress. He is so notoriously blind to any 
statement of fact made by an opponent 
that hard-boiled Arthur Krock of The 
New York Times has been compelled to 
comment more than once on this weak- 
ness. Colonel Faddis is a Democrat, 
enough of a New Dealer to follow mil- 
itantly when he thinks the New Deal is 
on the right track, and no admirer of 
the leaders of the utilities. 

“T think the industry got about what} 
was coming to it,” he said. “‘Not that 
the industry was all bad, but that a good 
many men in it were. They did 
about everything they could to stir the 
people up and now that the people have 


taken a crack at them they come around @,; 


whining. They’re poor sports. I have 
no sympathy for them. 
“But there’s such a thing as justice] 
and equity. q 
“T am against such socialistic pro-} 
grams as that of the TVA. 


cy 7 must regulate by law. The} 
TVA is not the only Federal 
agency that has been set up to be prac- 
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ically independent of the United 
States. If the TVA had its way it 
would come to Congress now and then 
for money—money contributed by the 
poor old general taxpayer—and spend 
hat money as it damned please and 
audit its own accounts. The general 
axpayer has been burdened just about 
o the limit and it is time the TVA 
paid its own way. I want to see how it 
is doing the paying, too, and so I pro- 
ride in my bill that the auditing shall 
be done by the General Accounting 
Office.” 
“Authority David Lilienthal could 
Tnot have liked that.” 

“Of course he didn’t like that. None 
of these independent agencies likes to 
be controlled, but if we did not find 
some way to regulate them they would 
soon be the government and Congress 
would do their bidding. I propose in 
my bill to restore congressional author- 


hat the TVA began repaying to the 

.S. Treasury some of the $500,000,- 
000, more or less, that it has cost the 
Maxpayer. This TVA adventure was 
Mot proposed as a gift to the Tennessee 
valley from the rest of the United 
States. It was sold to us as a self- 
iquidating enterprise, and now that it 
s doing business it is time for it to be- 
gin liquidating. Let’s get our money 


back, or at least some part of it. Let’s 
make an honest business of the TVA.” 


HARLES I. Faddis is fifty years old, 

an Ohioan who was taken to Penn- 
sylvania when he was a youngster and 
grew up in Waynesburg. He got a B. 
S. degree from the agricultural depart- 
ment of Pennsylvania State College, 
joined the National Guard, made the 
1916 campaign in Mexico, saw service 
in all major offensives in France, and 
as lieutenant colonel was decorated 
with the Purple Heart. He is married; 
he has four children; he is one of the 
Legion, the V. F. W., the Elks, and 
the Moose, and is serving his fourth 
term in Congress. 

“T’m just as sorry for these poor 
people who write me letters from the 
Tennessee valley as I can be. But I’ve 
got to try to look at this thing from the 
nation’s point of view. Those people 
are in a hell of a fix. Read this letter: 

“*The TVA has taken over property 
that belonged to companies in different 
counties where they were paying tax 
on it. 

“ ‘Now if we don’t get something to 
take the place of it I don’t see how the 
farmers and home owners can pay 
enough tax to keep our government and 
school system operating. . .. We have 
1,053 children enrolled in our county 
and we are already indebted for bonds 


e 


crease of 25 per cent in TV A’s wholesale rates for power. 


q “House Bill 8116 provides, broadly speaking, for an in- 


The TVA has had so much to say of the cheapness of its 
present rates that it is assumed that this addition can be 
made without harming anyone. The purchase of the Ten- 
nessee Electric Power Company gives the TVA almost a 
monopoly in the valley, so that power purchasers must take 


its current or do without, . . 
453 
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for high school building. I understand 
there is a bill pending in Congress that 
will take care of this tax. The Norris- 
Sparkman bill. I and my neighbors will 
appreciate anything you can do to help 
pass this bill. ..’” 

Colonel Faddis said that while that 
pitiful letter is fresh in mind he would 
like to state the situation. No one, he 
said, had bothered to think the TVA 
legislation through to the end product 
when it was introduced. It was planned 
to do a number of very admirable 
things and make the Tennessee valley 
so prosperous that the valley could pay 
the cost. There were other things 
which were presumed to have a nation- 
wide value and for which the nation 
would pay, such as the manufacture of 
nitrates and the improvement of navi- 
gation and the control of floods. A 
great recreation area was to be pro- 
vided ; fine fishing was promised in the 
new-made lakes; eroded hillsides were 
to be cured; and, as a by-product, use- 
ful power was to be produced which 
would put a lamp in every cottage win- 
dow and turn every washing machine 
and milk every cow. 


HE fact is, he said, the TVA has 

been a horrible example to the 
United States. In the valley only four 
localities — Memphis, Chattanooga, 
Knoxville, and Nashville—have been 
benefited. The counties lying along the 
river have had their valuable meadow 
land inundated; farmers have moved 
away; and the taxable income so re- 
duced that it is difficult to keep up pay- 
ments on the bonds issued in happier 
times. There may be some one, he said, 
who likes to sit on a hillside and look 
at a dead-water lake. He did not know 
about that. The fluctuating level in the 
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lakes kills the fishing because the eggs 
either drown or dry up and the edible 
vegetation is destroyed. Yet the water 
levels must be changed as a part of the 
campaign against malaria. A few river 
counties might benefit by free naviga. 
tion, but the railroads are hurt and it 
is on the railroads the valley must de. 
pend for transportation. 

“One of the fine things about private 
enterprise,” said Colonel Faddis, “‘s 
that if you make a mistake you pay for 
it and you know it. When governmen 
goes into business the taxpayer pays 
for the mistakes of the government's} 
operators and sometimes he does not 
know it. Even after he finds that he is 
paying for some one else’s dead horse 
he often does not know what to do 
about it. I think I know what to do in 
the case of the TVA and I have offered 
my solutions in House Bill 8116. | 
hold that it is up to us to reimburse the 
public—by which I mean the nation 
and the general taxpayer. 


oe eS nation—do 
not owe anything to the coun} 
ties in the valley. Whatever may have 
happened to them is a matter for the 
states to consider. Senator Norris ané 
Representative Sparkman have offered 
a bill which is not equitable to the na: 
tion. It is nice and soft to the TVA 
but I think the TVA has won its last) 
battle. We are getting back to busines: 
principles. Last year, for instance, 


offered an amendment to cut the TVA@, 


appropriation in half, and it only 
missed passing by three votes. At that 
I think the House only went along it! 
order that the original program might 
be completed, so that no one could say 
that we had not played fair. The TVA 
will get its tenth and final dam— 
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Lower Rates to Consumers 


“... of the publicly owned TVA were to pay precisely the same taxes on 

all items of its plant that would be demanded of a privately owned plant, 

in this instance the TEP, the only manner in which lower rates could be 

given to the consumers is by reducing the wholesale price to the cities 

and codperatives and other purchasers of power. These lower rates 

would, of course, reduce the income of the TVA and, in turn, its profits 
would be cut.” 





“But at some time in the future it 
will have to begin paying its way. 
Sooner or later all Federal projects 

ust be made to pay their own way. 

hat goes for all the Federal hydro 
projects in the West and South, too. 
The era of emotionalism and sentiment 
has passed. Ours is a fairly sane and 
businesslike people and their feet are 
n the ground, and when they get to 
hinking they think pretty straight. 

“Why, let me tell you— 

“Over in Pennsylvania we’re putting 
hrough an ‘all-weather highway’ from 

ittsburgh to Harrisburg. It will be 
one of the finest highways in the world 
and I bar no country. Four lanes, and 


Merades and curves always pleasant. 


hat is to be a toll road and the charges 
o be made will be sufficient to amortize 
he cost, and pay the upkeep. We pay 


)@pur own way and we do not ask anyone 


n North Dakota or New York to help 
son this. All Federal projects should 
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be financed on the same plan. The gen- 
eral taxpayer is paying all that he can. 
“He cannot do any more.” 


— Bill 8116 provides, broadly 
speaking, for an increase of 25 
per cent in TVA’s wholesale rates for 
power. The TVA has had so much to 
say of the cheapness of its present rates 
that it is assumed that this addition can 
be made without harming anyone. The 
purchase of the Tennessee Electric 
Power Company gives the TVA almost 
a monopoly in the valley, so that power 
purchasers must take its current or do 
without, as power purchasers had to do 
in the days of what Senator Norris still 
calls the Trust. These jacked-up rates 
do not, of course, apply to the use of 
power by or for the national govern- 
ment. 

One-third of the additional funds 
thus realized will be spent, according 
to the provisions of the Faddis bill, in 
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the production of nitrates; one-third 
will go to the U. S. Treasury for the 
purpose of retiring the public debt ; and 
the remainder will be prorated among 
the states affected for distribution 
among the taxing districts which have 
suffered by reason of the TVA and its 
operations. It is the further desire of 
Colonel Faddis that any surplus re- 
maining from the operations of TVA 
—any profit from operations—shall be 
covered into the U. S. Treasury for the 
purpose of reducing the public debt. 
He is not only warm in his conviction 
that the public debt must be reduced, 
but he is likewise warm in his belief 
that the general taxpayers of the 48 
states should not be assessed for the 
benefit of the 4 cities he named. 

“Or for anything else not of truly 
national benefit.” 


_ us see how the Faddis plan would 
work out. The enforced purchase 
of the TEP placed the TVA ina strong 
position. It has practically the whole 
market, with distribution and transmis- 
sion facilities. The 1939 report shows 
that “prior to the acquisition of the 
TEP” revenues from the sale of power 
in 1939 amounted to $4,933,000. The 
chief engineer’s estimate is that the 
purchase of the TEP will increase the 
TVA revenue to about $15,000,000. 
If through the Faddis amendment one- 
quarter is added to this sum—and 
power buyers must either pay it or go 
without—the additional and divisible 
income would be approximately $3,- 
750,000. Of this, one-third, or $1,250,- 
000, would be allocated to the expan- 
sion of facilities for the manufacture 
of nitrates for explosives and ferti- 
lizers, and another third to the reduc- 
tion of the public debt. The third 


APR. 11, 1940 


third would be paid over to the state 
to repair the tax losses by reason of 
the TVA operations. 
It is to be remembered that this thir 
third is in recognition of the presume 
fact that one-third of TVA’s opera 


tions have a quasi national value. Flood ~ 


control and navigation improvemen 
are to be paid for out of the nation’ 
pocket. But it is Colonel Faddis 
thought that the nation should not k 
called on to pay for the pleasures an 
conveniences which may have bee 
brought to the valley’s dwellers by th 
TVA. He believes in the pay-as-you 
go plan which was advocated by an 
other Pennsylvanian, named B. Frank 
lin, a good many years ago. A contri 
bution of $1,250,000 annually to th 
tax shortages of the seven states of thi 
valley seems a very pleasing gift. 

Actually it is hardly a drop in thi 
bucket. 


heaps May’s figures shoy 
that “purchases by TVA and } 
Tennessee municipalities of private fa 
cilities actually displaced $4,800,000 
Federal, state, county, municipal, any 
school taxes.”’ The Tennessee Taxpayy 
ers’ Association estimates the loss tg 
the state and local subdivisions only : 
$3,512,095. Congressman Estes Kt 
fauver, of the third Tennessee distric 
argued to the House Military Affair 
Committee that something should bh 
done about this. He is a Democrat,‘ 
New Dealer, a believer in the TV 
But his twelve counties were hard hi 
and he explained the chaos that wil 
result unless taxes lost to them are tt 
placed and presented the equity and 
justice of the claims of the countie! 
throughout the Tennessee valley. | 
He said that the cities and coopera 
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ives that purchased 60 per cent of the 
EP property have loaded their rates 
to cover the ad valorem tax previously 
Bpaid by the private company, and these 
amounts are either paid to the counties, 
ities, and state, or are being held in 
rust for that purpose, to be paid when 
enabled to do so by an act of the Ten- 
nessee general assembly. The tax re- 
placement as to these properties is a 
tate problem and one in which Con- 
gress is not concerned. 
f “The tax losses which we ask Con- 
gress to restore are from the generat- 
ing plants and transmission lines pur- 
hased by the TVA and from the losses 
resulting from inundated land. Based 
on the average assessment for 1937 and 
1938, my district will suffer a tax loss 
by reason of the TVA purchase of 
PATEP property of $353,919. This ex- 
ludes the amount collected by the coun- 
ies for the state... . The consumers in 
gthe valley are now, in their rate, paying 
for taxes the same amount they for- 
merly paid the private company for that 
purpose. They are paying substantial- 
y the same percentage as is paid by 
electric consumers throughout the na- 
ion,” 


HESE taxes, Mr. Kefauver said, 
are paid only on the distributing 
and other local facilities owned by the 
cities and codperatives. If they were 


required to pay taxes also on the gen- 
erating plants and the transmission 
hook-up which make their local opera- 
tions possible, 

“They would pay an amount for 
taxes not borne by consumers in other 
parts of the nation.” 

If this reasoning is followed back, it 
will appear that if the publicly owned 
TVA were to pay precisely the same 
taxes on all items of its plant that 
would be demanded of a privately 
owned plant, in this instance the TEP, 
the only manner in which lower rates 
could be given to the consumers is by 
reducing the wholesale price to the 
cities and cooperatives and other pur- 
chasers of power. These lower rates 
would, of course, reduce the income of 
the TVA and, in turn, its profits would 
be cut. Every dollar taken from its 
profits is a dollar taken from the gen- 
eral taxpayer, who has a moral lien on 
it under the amortization promise. Mr. 
Kefauver stated his understanding that 
the TVA theory is that the investment 
of the Federal government will be 
amortized in fifty years. But if the 
TVA is required to pay taxes to the 
states and local subdivisions as the pri- 
vately owned company did, then this 
amortization period must be indefinite- 
ly extended. If it does not pay taxes, 
then the cities and counties are per- 
manently behind the eight ball. 


e 


for out of the nation’s pocket. But it is Colonel Faddis’ 


q “FLoop control and navigation improvement are to be paid 


thought that the nation should not be called on to pay for 
the pleasures and conveniences which may have been brought 
to the valley’s dwellers by the TVA. He believes in the pay- 
as-you-go plan which was advocated by another Pennsyl- 
vanian, named B. Franklin, a good many years ago.” 
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“Unless this tax loss is replaced 
many counties will default on their 
bonds; schools will close or be cur- 
tailed ; the children and the already ov- 
erburdened taxpayers, most of whom 
are farmers, will suffer.” 


HE cure preferred by the TVA 

for this unfortunate state of af- 
fairs seems to be to pile the burden on 
the general taxpayer. But the general 
taxpayer, Colonel Faddis says, has had 
enough done to him already. He can- 
not stand any more. More especially 
he cannot stand an addition to his al- 
ready high rate to pay for the miscon- 
ceptions when the TVA was first 
brought to couch. Senator Norris and 
Representative Sparkman, it is true, 
have offered a bill providing for an in- 
crease in TVA rates, beginning at 10 
per cent and running down to 5 per 
cent in a few years. But on the calcu- 
lations of the TVA’s own engineer in 
chief, the TVA revenue will be only 
$15,000,000 this fiscal year. Ten per 
cent of that sum would be only $1,500,- 
000. 

A contribution of $1,500,000 
would not cover one-half the admitted 
tax loss in the state of Tennessee alone, 
and there are six other states to be 
heard from. 

Another way out has been suggested. 
The seven states in the TVA might 


enact legislation placing taxes on the 
property of the TVA identical with the 
taxes paid by the private companies 
But the Federal government does not 
admit that taxes may be collected from 
it by states on property owned by it 
within the states. It is true that states 
are now permitted to collect taxes on 
the incomes of Federal employees, but 
when these incomes have been receipted 
for by the employees they are no longer 
Federal property. In any case a statute 
was enacted to cover the ground. Even 
if this were not true, and the states 
could collect from the TVA the same 
amount in taxes paid by the privately 
owned companies, the basic difficulty 
would remain. The TVA would be 
compelled either to hike its rates to its 
customers, or else go to Congress and 
ask that body to take more money from 
the general taxpayer. 

“The general taxpayer is paying too 
much now,” said Colonel Faddis 
“We've got to get back to business 
methods and sanity. The folks down in 
the Tennessee valley wanted the TVA, 
and they got it, and the country paid 
for it. Outside of whatever benefits} 
the rest of us may get from the flood 
control and free navigation features, 
they are getting the good of it. Theyj 
ought not to come to the rest of us and 
ask us to pay their losses. That is not 
the way business is done.” 





Sic Transit Gloria— 


("4 AN the New York World’s Fair in 1939, more than 350,000 per- 

sons requested copies of the souvenir booklets of the electric 
utility industry's exhibits. In addition to their own names and addresses, 
visitors were asked to fill in the name of the electric company serving 
them. More than 80 per cent of the people did not know the name of 
their company. ‘General Electric’ and ‘Westinghouse’ were frequently 
given as the name of their electric company. Even ‘Toastmaster’ was 


mentioned.” 


—Excerpt from Public Utilities Association Reporter, 
Public Uitlities Association of West Vi irgima, 
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How Far Should Our Air Lines Be 


Protected from Competition? 


A pressing and vital problem for the 
Civil Aeronautics Authority to solve 


By T. N. SANDIFER 


months from the date it was 

launched as the newest Federal 
regulatory body charged with super- 
vision of the newest and most rapidly 
expanding transportation medium, the 
Civil Aeronautics Authority has been 
called to make an epochal decision : 

Whether in the field of international 
aviation the Federal government will 
foster a monopolistic traffic system un- 
der its flag, while on the surface of the 
water, and of the land, it continues to 
enforce by law and tradition the prin- 
ciple of competitive enterprise. 

On May 19, 1939, after exhaustive 
public hearings, the Civil Aeronautics 
Authority granted a certificate of pub- 
lic convenience and necessity, as it was 
empowered to do under its parent law, 


() slightly more than eighteen 


S. 3845, to Pan American Airways, en- _ 


abling that company to begin the first 
regularly scheduled commercial air 
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service over the Atlantic ocean. In fur- 
therance of this service it also granted 
to this company two of the six avail- 
able landing rights which the United 
States government holds by agreement 
with Great Britain and France, for 
terminals in those countries. 

Nine days prior to the date this cer- 
tificate was announced, American Ex- 
port Airlines, Inc., an affiliate of 
American Export Lines, Inc., which 
maintains a merchant fleet of 18 
surface vessels, filed its application 
with the Civil Aeronautics Authority 
for a similar certificate, enabling this 
aviation company to begin a transat- 
lantic commercial air service also. 

As explained by Oswald Ryan, 
member of the Civil Aeronautics Au- 
thority, writing in the April 27, 1939, 
issue of the Pustic Utiiities Fort- 
NIGHTLY, the basis of this agency’s 
control over American air lines en- 
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gaged or seeking to engage in foreign 
air commerce—that is, between the 
United States and some point in a for- 
eign country—is the certificate of pub- 
lic convenience and necessity which all 
American air carriers are required to 
obtain from it. 


Sep eenrons Robert H. Hinckley, ad- 
dressing the Institute of Aeronau- 
tical Sciences in New York, January 
26, 1940, explained very frankly some 
of the factors which must enter his 
agency’s consideration of the award of 
such a certificate. 

Recalling the “chaotic” situation de- 
scribed by a congressional committee 
investigating aviation conditions prior 
to establishment of the present regula- 
tory body, he said: 


Since that time we have had to plot and 
travel a new course somewhere between 
old-fashioned, dog-eat-dog, laissez faire 
competition, and the other extreme of ab- 
solute monopoly. 

We have had to guide and service the 
fastest-growing public utility the country 
has ever known in a way that would main- 
tain competition and private initiative. No- 
body could give us a formula for that, and 
it’s a big order . 

Specifically, the Civil Aeronautics 
Authority is required by its parent act 
to encourage and develop an air trans- 
portation system properly adapted to 
the present and future needs of the for- 
eign and domestic commerce of the 
United States, of the postal service, 
and of the national defense. Section 
2(d) of the act requires it to consider 
competition to the extent necessary to 
assure the sound development of an air 


transport system. 


HE Civil Aeronautics Authority 
has been at pains in its past pro- 
nouncements to emphasize its consid- 
eration of this competitive require- 
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ment. In awarding Pan American Air. 
ways a certificate for a transatlantic air 
service, and the allocation of two o 
the six landing rights at the disposal 
of the authority, it was noted that 


The opinion of the authority . . . holds 
that in order to preserve in Atlantic services 
the possibility of that competition which js 
contemplated under the Civil Aeronautics 
Act, it is not in the public‘interest at this 
time to grant toa single company more than 


of the potential transatlantic traffic are 
further developed. 


The regulatory agency further em- 
phasized its concern for preservation 
of a competitive field when, on April 
15, 1939, it announced its disapproval 
of a contract agreement filed with it by 
Pan American Airways and American 
Export Airlines, under which these 
two companies proposed to operate 
transatlantic services. 

Pointing out that the former com- 
pany already had filed an application, # 
and that the second-named company 
shortly was expected to apply, for cer- 
tificates, the order of disapproval held} 


That the terms of such agreement are/j 
such as to fix in advance territorial operat: [ 
ing rights which should be reserved for fu-) 
ture determination in the light of the de-/7 
velopment of the services of the respective 
contracting parties; that, therefore, such? 
contract might discourage the development 
of an air transportation system properly) 
adapted to present and future needs of the} 
foreign and domestic commerce of the} 
United States, of the postal service, and of } 
the national defense; that it might impair | 
sound economic conditions in such transpor- | 
tation, might prevent the codrdination of § 
transportation by air carriers, and might 
prevent competition. F 


I the recent hearings relative to/ 
American Export Airlines’ appli-| 
cation for a certificate, and Pan Amer- | 
ican Airways’ intervention in oppost- | 
tion to granting this certificate, Panj 
American defended its previous seem- | 
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ing agreement with American Export 
Airlines as a protective move in behalf 
of its stockholders and its extensive 
plans for development, with conse- 
quent heavy investment and future 
commitments for equipment and ex- 
pansion of services. The applications 
granted or at issue were subsequent to 
this abortive step. 

Pan American, as a pioneer in its 
field, had, in an approximate period of 
ten years from 1929 to 1939, estab- 
lished scheduled air transportation un- 
der the American flag between the 
United States and Hawaii, thence to 
the Philippines and China; between 
the United States and Central and 
South America; later with Bermuda; 
and lastly, under its current certificate, 
with England via Ireland, and France 
via the Azores. 

The company has never been chal- 
lenged seriously in its chosen field of 
operations by any American flag serv- 
ice until now, and one of the most im- 
mediate results of the advent of World 
War II has been to remove any ef- 
fective British, French, and German 
competition. Of these foreign com- 
petitors Great Britain had, up to the 
war, offered the principal foreign serv- 
ice over the Atlantic. The other major 
result was an immediate and relatively 
tremendous increase in passenger and 
mail service over Pan American, and 


7 


the latter prepared to make the most of 
it. 


_ American Export Airlines 
appeared as a newcomer on this 
scene, the men directing its destinies 
are by no means new to aviation. 
President of American Export Air- 
lines is W. H. Coverdale, who also is 
president of American Export Lines, 
Inc., the steamship parent company, 
and president of Canada Steamship 
Lines, Limited, besides being a direc- 
tor of a number of other transporta- 
tion companies. 

As senior partner of Coverdale and 
Colpitts, consulting engineers, he has 
been connected closely with numerous 
studies and recommendations for air 
transportation lines and aviation 
manufacturers. 

The executive vice president of the 
air line is John E. Slater, veteran of 
twenty-five years in transportation, 
and who, as a partner in Coverdale and 
Colpitts, had charge of an engineering 
and operating survey of a major con- 
tinental air transport service. 

The vice president of the air line is 
James M. Eaton, likewise an engineer, 
who was from 1928 to 1931 general 
traffic manager of Pan American Air- 
ways, later president of Ludington Air 
Lines, then consultant in air trans- 
portation. He has been in charge of 


“.. the Civil Aeronautics Authority is required by its par- 
ent act to encourage and develop an air transportation sys- 
tem properly adapted to the present and future needs of the 
foreign and domestic commerce of the United States, of the 
postal service, and of the national defense. Section 2(d) of 
the act requires it to consider competition to the extent nec- 
essary to assure the sound development of an air transport 


system,” 
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the preliminaries and studies for the 
projected service of Export Airlines. 

The name of Thomas Hitchcock, Jr., 
aviation hero of World War I, present 
partner in Lehman Brothers, and 
owner of his own plane which he pilots 
himself, appears prominently in the or- 
ganizational set-up, as does the name 
of Roland Palmedo, who was Ameri- 
can naval pilot Number 188 in the 
same war, has since acquired twelve 
years in the air transportation field, and 
is a banker and a director in various 
enterprises, including such as Lehman 
Corporation and the Libbey-Owens- 
Ford Glass Company. 


\ 7 #aT both Pan American Airways 
and this concern saw as a pos- 
sibility, and what Pan American 


sought to retain for its own exploita- 
tion, is best indicated in some of the 
figures introduced during hearings on 


the proposed competition of American 
Export Airlines. 

It was estimated by American Ex- 
port Airlines, in its brief, that 4,500 
of the present transatlantic cabin class, 
steamship class of passengers, or 24 
per cent of this group, would be at- 
tracted to the air lines over the ocean in 
1941, which would be the first full year 
of operation of the projected new line. 
This number, it was calculated, would 
be increased to 5,850 in 1942, and by 
1943, to 6,975 passengers in the air 
over the Atlantic. An exhibit by Pan 
American estimated that by installing 
six round-trip schedules per week, dur- 
ing a wartime year, it would carry a 
total of 6,890 transatlantic passengers. 

Estimates aside, President Juan 
Trippe, of Pan American, reported 
that “demand for passenger accommo- 
dations on our transatlantic service 
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already (December, 1939) exceeds 
available space on the twice-weekly 
schedule now operating between New 
York and Lisbon. Transatlantic mail 
loads have increased to a point far be. 
yond the estimates of both the govern. 
ment and of our company...” 

“Since American ships have disap- 
peared from the North Atlantic sery- 
ices, the mail loads on our service to 
Lisbon have shown a tremendous in- 
crease,” stated Mr. Trippe during the 
hearings. ‘The eastbound loads have 
not been less than 1,600 pounds per 
trip except in a single instance and 
have been more than two tons. Loads 
of a ton or a ton and a half for west- 
bound mails have been carried. Appli- 
cations for passenger reservations 
have been beyond the capacity even of 
our B-314 planes, after allowing for 
the very large loads of mail we are 
carrying.” 


HARLES P. Graddick,  superin- 

tendent of air-mail service, Post 
Office Department, testified that a daily 
service to Europe would be desirable 
as soon as possible. His testimony at 
the hearings revealed that his depart- 
ment, in the early war months of 
August and September, 1939, had paid 
Imperial Airways, a British-owned and 
subsidized transatlantic service, more 
than $33,900 for carrying mail of the 
United States to Europe on days when 
the Pan American Airways did not 
operate. 

Conceding that this amounted to 
virtual assistance by this government 
in a subsidy to a foreign flag line, he 
explained that air mail is emergency 
matter and cannot be held when there 
is an available service by a foreign car- 
rier. 
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The Rise of the Pan American Airways 


as a American [Airways], as a pioneer in its field, had, in an ap- 

proximate period of ten years from 1929 to 1939, established 

scheduled air transportation under the American flag between the United 

States and Hawaii, thence to the Philippines and China; between the 

United States and Central and South America; later with Bermuda; and 

lastly, under its current certificate, with England via Ireland, and France 
via the Azores.” 





The arguments of all parties, in 


Sshort, seemed in general agreement 


that additional service across the At- 
lantic is now justified. The major dis- 
agreement, on which the Civil Aero- 
nautics Authority was, in effect, asked 
to rule, was as to whether a new Amer- 
ican flag service was to be admitted to 
this traffic. 

Pan American had inaugurated serv- 
ice to Europe on May 20, 1939, carry- 
ing mail only, via Horta and Lisbon 
to France. The following month 
service was extended to Southampton, 
England, via Shediac, Botwood, and 
across to Foynes, Ireland, which was 
approximately the northern route rec- 
ommended by Colonel Charles Lind- 
bergh, as technical adviser to Pan 
American at the time. A short time 
later, during that same June, passen- 
gers were carried to both Great Britain 
and France over the new transocean 
air routes. 
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Thenceforward from July 19, 1939, 
to September 1, 1939, Pan American 
maintained twice-weekly service carry- 
ing passengers, mail, and property, one 
trip per week going to Southampton 
over the northern route and one to 
Marseilles by the south. War condi- 
tions by the end of August, however, 
impelled Pan American to first shift to 
the Foynes, Ireland, terminal and 
abandon both English and French 
terminals ; then, in October, to transfer 
service twice weekly to Lisbon, omit- 
ting the northern route for the winter. 


5 ten effect of the Neutrality Proc- 
lamation by this government was 
both to restrict the area of flight and 
combine with other wartime conditions 
to bring about the earlier need of in- 
creased service, to which Mr. Trippe 
referred when he reported at the hear- 
ings. 
“For these reasons,” said he, “we 
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expect and desire to start a third trip 
per week to Lisbon in March [1940].” 
(Pan American has an application 
pending for this additional service. ) 

“We have already taken up the mat- 
ter with the Post Office Department. 
With the delivery of our new B-314 
A’s we expect to increase the frequency 
of our service so that there will be a 
trip to Lisbon every business day, and 
we are prepared to go even beyond this 
if additional service is needed.” 

During the hearings it was testified, 
however, that while the third weekly 
service which was projected for March 
of the current year would be installed 
with existing equipment, daily service 
would wait upon delivery of the six 
new B-314 A’s now on order, which 
are improvements as to range, capacity, 
and other characteristics over the 
present planes. 

According to present plans, delivery 
of these craft would enable Pan Amer- 
ican, barring restrictions of the Neu- 
trality Act, to commence service up to 
six trips per week by early spring, 1941. 
It was testified that Pan American’s 
program looking to such expansion 
dated back twelve years. 


nears Export Airlines, in bol- 
stering its claim for a share in 
the air traffic to Europe, stated in the 
hearings that “the conclusion that a 
nonstop transatlantic service was re- 
quired by the public convenience and 
necessity was reached by the applicant 
prior to the award of a certificate to the 
intervener and, consequently, prior to 
the commencement of operations by 
eg 

American Export Airlines further 
testified as to its conclusion that only 
through a nonstop service between 
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New York and Europe, in contradis- 
tinction to the current Pan American 
practice of breaking its flight by sev- 
eral stops en route, could “regular and 
dependable service be furnished.” 

The release to commercial. adapta- 
tion by the United States Navy of its 
S-44 patrol bomber type of overocean 
plane answered the need of equipment 
capable of rendering the service con- 
templated by American Export Air- 
lines, it was testified, thus making pos- 
sible nonstop passenger service over 
the ocean between New York and Ev- 
rope, “a service which did not appear 
possible in the spring of 1939,” when 
this line had originally applied for a 
certificate to carry mail only. 

This plan grew out of an initial pro- 
posal by the parent company, Amer- 
ican Export Lines, the steamship affili- 
ate, to improve its service in the Medi- 
terranean by the addition of an air 
service operating there. From this pe- 
riod, in 1936, it was represented at the 
hearings recently concluded, the steam- 
ship company, and after its actual or- 
ganization, the American Export Air- 
lines, “were continuously engaged in 
various studies in connection with the 
proposed air service” for which they 
subsequently applied for a certificate. 


ae June 30, and August 4, 
1939, in furtherance of its prep- 
arations to engage in a service to Eu- 
rope, this line conducted three round- 
trip transatlantic survey flights, using 
a Consolidated Model 28 Flying Boat, 
with which it intends to inaugurate its 
regular service pending delivery of the 
three gigantic ocean cruisers for which 
it has placed an order with United Air- 
craft Corporation, and which their de- 
signer testified in effect was the only 
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type craft to his knowledge capable of 
giving the proposed nonstop service. 

It was further testified at the hear- 
ings that use of these new boats would 
result in nonstop flights which, in com- 
parison with service by the established 
Pan American line, would save seven- 
teen and one-half hours during the 
winter schedules, assuming American 
Export Airlines followed the north- 
ern route to Foynes terminating at 
Southampton, while Pan American 
stuck to the southern route with stops 
at Horta and Lisbon before proceed- 
ing to Southampton. 

Further, on the southern route, 
American Export Airlines proposed a 
schedule—winter and summer, nonstop 
—between New York and Biscarosse, 
France, thence to Marseilles, totaling 
twenty-five hours, fifteen minutes, 
compared with a schedule by Pan 
American to Marseilles which, the 
former charged, contemplates a total 
of forty-four hours, or a saving of 
eighteen hours and forty-five minutes 
in favor of the Export Airlines. 


Pp’ American countered with de- 
tails of its own proposed steps 
looking to nonstop service, if required, 
and much of the hearings dealt with 
technical testimony as to equipment 
and performance of the equipment 
owned or proposed to be acquired, by 


the rival services, and dates of pro- 
posed services. 

Pertinent to the issue drawn for the 
CAA, however, was the exhibit finally 
put in by Pan American, at the in- 
sistence of counsel for American Ex- 
port Airlines, showing, as quoted by 
the latter, “that from 1929 to the end 
of November, 1939, payments to the 
four companies of the Pan American 
system holding foreign air-mail con- 
tracts from the United States aggre- 
gated over $55,000,000.” 

“During the same period,” this argu- 
ment continued, “the other revenue 
earned by those companies, which ob- 
viously included mail payments from 
other governments, aggregated ap- 
proximately $33,000,000.” 

Counsel for American Export Air- 
lines charged that “the expansion of 
Pan American and its ability to op- 
erate across the Atlantic in advance of 
operations by American Export Air- 
lines, or any others, is due solely to 
the fact that it has been supported by 
government subsidy over the past sev- 
eral years. ...” 

This line’s spokesmen further con- 
tended that such expansion was, there- 
fore, “not so much enterprise as gov- 
ernment support,” and that for the gov- 
ernment to deny another entry into this 
field would constitute approbation of a 
monopoly, based on such support. 


7 


. that 


4,500 of the present transatlantic cabin class, steamship class 
of passengers, or 24 per cent of this group, would be attracted 
to the air lines over the ocean in 1941, which would be the 
first full year of operation of the projected new line. This 
number, it was calculated, would be increased to 5,850 in 
1942, and by 1943, to 6,975 passengers in the air over the 


Q): was estimated by American Export Airlines . . 


Atlantic.” 
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rae. conclusion of the 
hearings found President Trippe 
contending forcefully and frankly for 
a continuance of his company’s mo- 
nopoly of American flag air service 
over the Atlantic. He stated definitely 
his belief that competition between 
American air lines over the Atlantic is 
undesirable at this time, and in fact, if 
ever. 

Comparing the potential situation to 
what, he related, has prevailed at times 
in the American merchant marine, he 
warned that the presence in the Atlantic 
steamship traffic of more than one 
American flag line has helped foreign 
shipping to dominate this field, up to 
the current war. He cited the more re- 
cent Maritime Commission policy, as 
he saw it, of not permitting American 
government-subsidized shipping lines 
to compete in similar services. 

The same factors which have op- 
erated in the maritime industry in the 
past adversely to American shipping 
interests, he predicted, would lead to a 
parallel in the air of the type of foreign 
competition represented in the Queen 
Mary, the Bremen, and the Nor- 
mandie. 

While admitting that owing to war 
conditions, and the lack of comparable 
equipment, Pan American has no pres- 
ent foreign competition over the At- 
lantic, President Trippe said such a 
development would certainly follow the 
war. As early as this spring, he stated, 
mail planes will resume service under 
the British flag. He related that Brit- 
ish Overseas Airways is a system 
capitalized at $50,000,000, with an an- 
nual government subsidy of $20,000,- 
000, both about twice Pan American’s 
comparative figures, and, in addition, 
are paid for carrying the mails. 
APR. 11, 1940 


N view of all the conditions, he said, 

it was Pan American’s position be- 
fore the authority that when an appli- 
cation is made for a certificate by a 
new company, the existing carrier has 
a right to show that it is ready, willing, 
and able to provide such service as may 
be required by the public interest. 

Bolstering these contentions, coun- 
sel for Pan American argued that the 
function of requiring certificates of 
convenience and necessity is to pre- 
clude destructive competition and 
wasteful duplication of services. 

He referred to a ruling of the court 
of appeals relating to the Federal Com- 
munications Act that “.. . If Congress 
had had the odd intention of requiring 
the commission to issue a second license 
wherever a first had been issued, Con- 
gress could easily have said so.” 

He cited also a finding by FCC that 
the two major telegraph systems 
should be merged, to the effect that the 
competition between the two com- 
panies in the telegraph industry prior 
to the enactment of the regulatory law 
had produced a situation incompatible 
with public requirements. 

Pan American’s argument also re- 
ferred to the report, several years ago, 
of the Federal Aviation Commission, 
that 

An air line operating internationally has to 
be a self-contained enterprise .. . that it has 
to meet foreign competition and... if 
American air lines are to compete with lines 
under foreign direction, it would be an ob- 
vious absurdity to divide the American 
strength by competition among a multiplicity 
of American flag enterprises .. . 

The aid that is appropriated for foreign 
air transport in any particular part of the 
globe ought not to be squandered by divid- 
ing it among two or more competitors who 
will use government-provided funds to dup- 
licate each other’s facilities. The spur to 
progress that only competition can supply 


should be adequately furnished by the 
foreign competitor... 
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Nonstop Transatlantic Service 


66’ : ‘HE release to commercial adaptation by the United States Navy 
of its S-44 patrol bomber type of overocean plane answered the 
need of equipment capable of rendering the service contemplated by 


American Export Airlines... 


thus making possible nonstop passenger 


service over the ocean between New York and Europe, ‘a service which 
did not appear possible in the spring of 1939,’ when this line had origi- 
nally applied for a certificate to carry mail only.” 





‘Poses for Pan American de- 
clared that in enacting the Civil 
Aeronautics Act, Congress had ap- 
proved this recommendation. 

Space requires that these and en- 
suing references to the knotty question 
of competitive requirements in the 
utility field be cited merely as indica- 
tive of the trend of the various argu- 
ments by parties concerned in this par- 
ticular decision, and precludes any in- 
dependent exploration of the actual 
background of the various opinions 
and recommendations presented by the 
respective sides as support of their 
positions. 

For example, Pan American re- 
ferred to the recent statement before 
the Temporary National Economic 
Committee that “there are fields, of 
course, where competition does not 
work out. This is particularly true of 
transportation. ...” 

American Export Airlines, in turn, 
countered with an argument that § 
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2(d) of the Civil Aeronautics Act, re- 
ferring to the necessity of competition, 
is in effect mandatory, and is not dis- 
cretionary with the authority. This 
argument held that the requirements 
under this section call for considera- 
tion by the authority of questions of 
policy quite apart from the record in 
this particular case: 


They require an answer now as to whether 
the policy of this government is to foster 
operation by a single American carrier in 
transatlantic service or whether the future 
of this country in transatlantic air transpor- 
tation will require operation by more than 
one American carrier. 

The only question to be decided is whether 
this country is to be represented by only one 
operator because, if this application fails it 
will be noticed . that no one else will 
undertake this project again in the face of 
handicaps which an adverse decision will set 
up. 


mires Export Airlines contend- 
ed that the predominance of pas- 
senger travel between the United 
States and Europe prior to the war, 
and the indicated possibilities of the 
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future, make this the premier trade 
route of the world, and that more than 
one American service is essential. 

This applicant charged that steps to 
meet the increased demand for service 
were only undertaken by the existing 
line in the face of threatened American 
competition. As to European competi- 
tors, it was argued that foreign coun- 
tries will naturally exact reciprocal 
landing rights on this side, and that 
American leadership will depend on a 
policy that will develop the best pos- 
sible American services. 

American Export Airlines pointed 
to its already existing facilities abroad 
through the large organization avail- 
able in the steamship establishment 
over the intended routes. Its weather 
services from its ships were also cited 
as an important factor. The distinctive 
nonstop feature of its service over cer- 
tain routes was stressed. 

Counsel for the authority, on the 
other hand, disclaimed that § 2(d) is 
at all mandatory, but through the in- 
struction that the authority is “to con- 
sider” possible competition, the author- 
ity has the final power of decision, sub- 
ject to Executive review. 

Pertinent to its position, counsel for 
the authority cited a decision of the 
Maryland Supreme Court in 1934 that 


The protection of a carrier against com- 
petition in order to conserve existing invest- 
ments or to render less liable the discon- 
tinuance of its operations must be regarded 
as secondary to the first and fundamental 
obligation of the commission to secure ade- 
quate and permanent service for the public 
at the least cost.... 

If, however, the second carrier will not 
render the same service in the given field 


as the first, the two carriers are not com- 
petitors within the rule... . 


Panne for the authority summed 
its position for the examiner thus: 


The decision for the authority in this pro- 
ceeding is to consider whether the compe- 
tition which might result from the issuance 
of a certificate to the applicant in this pro- 
ceeding will do more to accelerate the de- 
velopment of a sound air transportation 
system than could reasonably be expected 
if that competition were left to foreign air 
carriers which at some indefinite future date 
might find it possible and convenient to en- 
gage in transportation across the Atlantic, 


Sometime after termination of these 
hearings, Roscoe Pound, as a special 
examiner for the Civil Aeronautics 
Authority in the application of United 
Airlines Transport Corporation for ap- 
proval of a proposed merger absorbing 
Western Air Express Corporation on 
the ground that an improved service 
would result, referred to objections of 
the intervening company, in this 
particular case, Transcontinental & 
Western, to make some observations 
pertinent to the pending case discussed 
here. 

“As he candidly admits,” said Dr. 
Pound, citing statements of a spokes- 
man for the intervener, “in a close 
competition any improvement in the 
service afforded by one competitor 
causes loss to another and, one might 
add, stimulates it to improve its own 
service.” He added: 


There is no reason for holding back any 
improvement which can be made in an estab- 
lished line of transcontinental transporta- 
tion. ... If there is enough traffic to divide 
in view of the growth going on and to be ex- 
pected, certainly there is no reason to hold 
back on any line in order to prevent some 
loss of traffic to another. 





¢ ‘WwW; have no right to expect to be free from competition. The only 


business that has none is the business which offers no profit—. . 
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—Tom ScuLLy, 
Philadelphia Electric Company. 


468 





Riding 


the Plush in Finland 


Finland’s railroad system is now seriously damaged as the result of the 

winter invasion by the Soviet army and aircraft. Yet, only last summer it 

was a model transportation system, when weight is given to the various 
circumstances surrounding the economy of this brave little country. 


By ESTHER A. SELKE 


s these lines are written, Soviet 
A bombers have desolated the 
Finnish railroad system at va- 
rious points beyond the fighting lines. 
The invading Red army has destroyed 
much of the line which once connected 
the modern little Finnish capital of 
Helsinki with the old Russian capital 
of St. Petersburg (Leningrad), via 
the old Karelian isthmus capital city of 
Terijoki. 

Under such circumstances, it is hard 
to recall, in any spirit but that of a 
pleasant dream, the experience we had 
riding over this Finnish railroad sys- 
tem only last summer. 

On a pleasant Sunday evening, Au- 
gust 15th, to be exact, we sat ona long, 
wooden bench in front of the depot at 
Hameenlinna, waiting for the express 
train to return us to Helsinki. 

People crossed the tracks in front of 
the station at will—a sight to warm 
the American tourist’s heart in Eu- 
rope. This free and easy attitude to- 
ward the railroad tracks made us pinch 
ourselves to see if we really were not 
back in the good old U. S. A. But 
then we spied suitcases of birch and 
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knapsacks of reindeer hide on the plat- 
form, and we knew we were in frontier 
country all right. 

A little wood-burning engine 
whistled bravely at the station, and we 
boarded the Helsinki train. We had a 
special seat, for which we had paid 12 
cents (five Finmarks). 


OON we were passing neat red 

barns and trim red and orange 
houses. Little bath sheds dotted 
each backyard. At Riihimaki millions 
of feet of lumber in all sizes and forms 
were visible. At this stop, on the morn- 
ing’s journey to Hameenlinna, goose- 
berries, black currants, and raspberries 
were for sale on the station platform 
for less than 3 cents a serving. 

Train windows began to get frosted 
shortly after leaving Hameenlinna. We 
were not cold, however, in the heated 
modern coach. It was comfortable and 
arranged like an American coach with 
the aisle down the middle, instead of 
the compartment arrangement in 
vogue on the most of the Continent and 
in England. On the train a lively card 
game was in progress, played upon 
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suitcases by a group of low-voiced 
young men. We tried to eavesdrop but 
we never did get the hang of the game. 

As we approached the granite- 
strewn environs of the capital, we 
rushed past cozy suburban cottages 
bathed in the late twilight of a far 
northern summer, to enter the beauti- 
ful red granite Helsinki depot, de- 
signed by Eliel Saarinen. 

In 1895 there were but 258 railroad- 
and-flag stations in all Finland. Prior 
to the 1940 invasion, there were more 
than 2,000 asemas or stations. All 
were about as attractive as the one at 
Hameenlinna (one of the first railroad 
stops). All Finnish depots are neat 
and in most of them cheap and satis- 
factory meals are available at the cafés. 


7° the casual observer it seems as 
though as many women as men 
are employed about the stations. Girls 
heavemailsacks about. Sometimes they 
even attend to that most ambassadorial 
of all male European train duties— 
blowing the departure whistle. Never 
could such a soul-shattering event oc- 
cur in Germany, or even in Estonia. 
But among the liberty-loving Finns, 
ah, well, yes, the gals may blow the 
whistle! 

The Helsinki railroad station is 
probably Europe’s greatest architec- 
tural depot show piece and was de- 
signed by Saarinen, now living in the 
United States. Its exterior is massive 
in effect. From a distance one stares 
at the imposing pile of native rose 
granite. Inside the effect is pleasing. 
In the second-class waiting room, for 
example, there are no murals by local 
housepainters. There is a painting by 
one of the nation’s greatest artists, 
Eero Jarnefelt. 
APR. 11, 1940 


Ros appreciate their railroads all 
the more because the Russians, who 
dominated them from 1809-1918, re. § 
fused for a long time to give them any 
railroad at all. Later sparsity of popu- 
lation accounted for the slow growth 
of the network there. 

Railroads did not get a fair chance 
in Finland until after 1857. The first 
line constructed was on the stretch be- 
tween Helsinki- Hameenlinna. That 
was in 1862. From 64 miles in 1862, 
the length had increased to 1,503 
miles in 1895. By 1905 there were 2,- 
059 miles, with 500 railroad stations ;in 
1915 Finland had 2,501 miles of track 
and 700 stations; in 1920, 2,654 miles 
with 984 stations; in 1922, 2,480 miles 
of state railroad and 186 miles of pri- 
vate line. In 1932 there were 3,397 
miles and 1,768 terminal facilities. 

The latter half of the nineteenth 
century saw much activity in Finnish 
railroad building. After the Hameen- 
linna-Helsinki line was completed, an- 
other line was built from Riihimaki to 
St. Petersburg (Leningrad), thus link- | 
ing Helsinki and the then capital of 
Russia. The Hameenlinna line proved § 
to be a focus, for from here the line | 
was also extended to Tampere and a [| 
branch line was built to Turku. 

After the Finnish independence in 
1918, five new railroad lines were con- 
structed, until by 1925 only two of | 
Finland’s cities did not have railroad 
connections. By 1939 there was an 
average of .7 of a mile of railroad per 
.62 square miles. 


age trains would have seemed 
slow to Americans. Thirty miles 
per hour was considered a good aver- 
age speed ; 40 miles per hour, a luxury. 
The lack of speed was partly due to the 
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large stretches of bogland, which re- 
sults in unstable track foundations. 
The use of wood (which Finland has 
in abundance) instead of coal (which 
has to be imported ) for the locomotives 
made it necessary to stop about a quar- 
ter of an hour every few hours to re- 
fuel. Only on special, heavy-traffic 
lines, such as the Helsinki-Viipuri and 
the Helsinki-Turku expresses, was 
imported coal burned in the engines. 
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Another obstacle to expediting rail- 
road traffic is the relatively small 
population. Only 3,700,000 people live 
in all Finland. Then there is the un- 
even terrain as one goes North. Here 
the speed was low even for Finland. 
By slowing down almost to a snail’s 
pace, vibration and the tendency to 
sway are reduced to a minimum. How- 
ever, aside from speed, Finnish rail- 
ways certainly had everything else in 
the way of efficiency which could rea- 
sonably be expected from a country as 
small as Finland. Anyway, speed is 
not quite so essential as in a continental 
expanse such as the United States. 

Fares were cheap in Finland and 
trains had excellent meal and sleeping 
services. The diners were all right, if 
you liked your food swimming in but- 
ter. Day trains usually carried a diner. 
Menus were printed in both Swedish 
and Finnish, a concession to the 10 per 
cent Swedish minority. This dual 
language enabled the “furriner’” to 
pick a fairly homogeneous meal on the 
diner. Neat native maidens announced 
that luncheon was served. 

The native maidens also did up the 
berths, which were quite inexpensive: 
third-class sleepers cost only about 62 
cents; second-class, $1.25; and first- 
class, $2.50. This looks mighty reason- 
able to tourists. Furthermore, one 
did not lose caste by traveling in the 
lower classes. The first-class berths 
were found only on the more im- 
portant express trains, such as those to 
Viipuri and Tampere. 


| aneaes railway employees dis- 
played the initiative and zeal typical 
of free countries. They had a personal 
interest in the railroads. Indeed, 3.8 
per cent of all Finns were engaged in 
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transport work of some kind or an- 
other before the war called so many 
to the colors. In 1925 a law was passed 
providing for permanent conciliation 
bodies for railroad workers and oth- 
ers. To care for sick employees the 
staff of the whole railway system is al- 
located to various medical districts, all 
subordinate to the finance department. 

As already indicated, quite a few 
women worked for the railroads. On 
dining cars they were much in evi- 
dence. Almost as many women as men 
seemed to work around the asema, or 
railroad stations. Female relatives of 
deceased railroad workers worked on 
the sleeping cars. At Tampere, seat of 
Finnish locomotive works, women 
even acted as crane drivers. 

At first Finnish locomotives weighed 
only about 35 tons each and all tracks 
were built with gradients of no more 
than 1:100. Rails weighed only 2 
pounds for every 3 feet. As the de- 
mand for greater celerity grew in Fin- 
land, this light but cheap way of build- 
ing the lines had to give way to sturdier 
stuff, heavier rails, and heavier en- 
gines. 

The light engines of 35 tons have 
long since been replaced by 8-coupled 
engines of 108 tons. Coaches, former- 
ly merely double-axled wagons, became 
long bogie wagons, airy for day use, 
with sleeping cars for nighttime. 
Coaches became largely similar to the 
American type (center aisle—no rat- 
tling European compartments). 

On some of the early Finnish lines, 
tracks had to be doubled, and sidings, 
stations, bridges, and rails of heavier 
types installed. For instance, on the 
line from Savonlinna to Jyvaskyla, it 
was necessary to lay much heavier rails. 
Later gradients have been made 1 :80. 
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The Ostrobothnian line from Tampere 
to Vaasa, the line from Kotka to Kuo- 
pio, and the Oulu line have been built 
this way. 


We fuel did, of course, seem un- 
usual to us. Birch was mostly 
used because it heats quickly. In Tam- 
pere, nearly all of the locomotives 
traversing the bogs, heaths, and forests 
of Finland were made. 

Although the geological formations 
of Finland made unnecessary many 
tunnels or bridge structures along the 
right of way, yet the very name, Fen- 
land, suggests marshes, lakes, and bogs 
with which native railroad construc- 
tion crews were confronted. The 
roadbed over which the small wood- 
burning engines run is, in the main, 
rough; and trains sway a bit despite 
the wide Russian gauge (5 English 
feet, or 1.524 meters). 

Because of the use of the wide Rus- 
sian gauge, through trains were run 
directly into Russia in peace time. This 
is not the case for Sweden. At Tornio, 
on the Finnish-Swedish frontier, there 
was a difference in gauge (Swedes use 
a 1.436 meter gauge) and, conse- 
quently, all goods and passengers had 
to be transferred. 

The wide rails and the slow speed 
over bog lands reduce vibration and 
cost of upkeep in the more difficult 
stretches of roadbed. In general, Fin- 
nish lines were neither very expensive 
to keep up nor to build. The one ex- 
ception was a 184-mile stretch from 
Nurmes to Oulu. There were large 
bridges only over the Oulu, Vuoksi, 
and Kymi rivers. 


is a land so sparsely settled and with 
so little per capita wealth, it does 
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not seem so strange that railroads were 
more than 95 per cent state owned. For 
a long time the railway building was 
done on borrowed money. In 1900 the 
revenues for all the railroads were 
about $700,000, and expenses were 
about $525,000. By 1920  rev- 
enues had climbed to $9,600,000 
with direct expenses at slightly over 
$7,000,000. Before 1940, the net 
revenue from Finnish railways nor- 
mally was from 2 to 3 per cent of the 
capital invested. 

Supervision of railroad construc- 
tion formerly was in the hands of di- 
rectors for each separate line. By 
1877, however, this jurisdiction over 
administration and traffic had been 
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turned over to a railway board. This 
board took over the management of 
each line as it was completed. It had 
a managing director, an assistant 
manager, and nine department heads 
responsible to the board. The system 
was divided into central and line ad- 
ministrations. 

’ The railway board embraced the fol- 
lowing departments: administrative, 
finance, general line, line construction, 
building, engineering, stores, traffic, 
tariff, and control. There was, in addi- 
tion, a consultative committee, which 
advised the railway board on matters 
of public interest. Its members were 
elected to serve three years at a time. 
They were usually specialists in the 
fields of national finance, industry, 
commerce, agriculture, or shipping. 


_ to the Russian invasion, rev- 
enues increased with traffic and 
with efficient management until they 
actually returned a profit. This is un- 
usual in a country with little more than 
3,500 miles of rails, and with scarcely 
4,000,000 people, 80 per cent of whom 
live in scattered rural areas. 

It is also noteworthy that passenger 
revenues increased greatly for local 
traffic near cities. In 1900 only about 
7,000,000 people were carried on Fin- 
nish trains. Within twenty years this 
number had nearly trebled. Indeed, the 
most profitable branch was not the 
freight traffic but the passenger. On 
some lines passenger revenues actually 
exceeded freight receipts. This was 
particularly true near cities and in tour- 
ist zones, which often produced more 
money than does Finland’s main 
staple — butter. For the whole coun- 
try, 40 per cent of the total railroad 
revenue came from human traffic. 
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Finland’s large passenger revenues 
were due, of course, to the fact that the 
nation’s chief freight item, lumber, is 
largely water-borne. Even so, most of 
the freight that did get on the railroad 
was composed of timber in various 
stages, paper products, and agricul- 
tural and dairy produce. Much butter 
and milk board the freight cars and 
ride from North to South, from West 
to East, and East to West. 


HE smallness of Finland’s popu- 

lation precludes any dense net- 
work there at any time. Furthermore, 
waterways are far too competitive and 
well established. Yet, all cities (except 
Mariehamn on the Aland Islands) 
were directly connected with the rail- 
roads. Turku, Kotka, and other ports 
had connections from harbor to 
freight yards. Many lake ports had the 
same. 

From North to South, Finland was 
intersected by three main lines. One in 
the West connected Finland with 
Sweden. There was one in the center 
and one in the East, linking Suomi 
with Russia. These three trunk lines 
were joined by cross lines, from West 
to East Karelia (which borders the 
Soviet). 

Both Russia and Finland have state- 
owned railroad systems. But there was 
considerable difference in the efficiency 
of the two. When a Russian engine 
breaks down, it stays broken down for 
hours. The chief trouble seems to be 
to get parts needed to repair the loco- 
motive. Thus, although it took about 
seven hours to go from Helsinki to the 
border town of Terijoki (250 miles), 
the short run from the border to Lenin- 
grad (20 miles away) consumed more 
than three hours. 
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HOSE parts of Finland have 

forged ahead which first linked 
their destinies with those of the rail- 
ways. Their commerce and _ trade 
leaped ahead and their modernization 
has been great. 

Railroads have made the Finnish 
people better acquainted with each 
other and with native sights (such as 
their Niagara, Imatra). Trains have 
brought city dwellers to the country 
and to garden cottages. They have 
changed fashions in clothes in the rural 
parishes. They have even increased the 
number of local highways wherever the 
railroad has come. 

Railroad cars and refrigerated cars 
helped to develop the large dairy indus- 
try in Finland. Railroads stimulated 
cooperatives until, just prior to the re- 
cent war, cooperatives did more than 
30 per cent of the nation’s business. 

Perhaps in a land with such great 
hydro-power possibilities, and in a 
coalless land, there could have been 
more electrification of Finnish rail- 
roads. Marine competition is probably 
the explanation. Boats will always be 
Finland’s chief mode of transport, 
even though boats are ice-locked for al- 
most nine months out of every year. 
It takes more than 60° below zero to 
freeze the efficiency of a train locomo- 
tive. Perhaps Finland could have done 
more for her railroads. Perhaps she 
could have built better tracks, rolling 
stock, and structures, instead of devel- 
oping busses and boats. 

But all things considered, and neigh- 
boring conditions fairly compared, the 
unbiased stranger could hardly quarrel 
with little Finland’s railroad system. In 
a more peaceful day, scientific cultiva- 
tion of tourist trade may enable Fin- 
land to do better by her railroads. 
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Wire and Wireless 
Communication 


ELEVISION promotional activities of 

the Radio Corporation of America 
prompted the FCC to order a further 
hearing, beginning April 8th, “to deter- 
mine whether research and experimen- 
tation and the achievement of higher 
standards of television transmission are 
being unduly retarded” by this company, 
its subsidiaries, or other licensees, and 
whether the effective date for the begin- 
ning of limited commercial operation 
should be changed from September Ist 


to some subsequent date. Meanwhile, 
that section of the new rules permitting 


restricted commercialization is 
pended pending further order. 

The RCA’s current marketing cam- 
paign in New York city is held to be at 
variance with the intent of the commis- 
sion’s television report of February 29th. 
Such action is construed as a disregard 
of the commission’s findings and recom- 
mendations for further improvement in 
the technique and quality of television 
transmission before sets are widely sold 
to the public. 

The question of the present status of 
television transmission and the feasi- 
bility of its general reception by the pub- 
lic was the subject of the recent exten- 
sive hearings before the FCC. Because 
of the fluid state of the art and the con- 
tinuance of research and experimenta- 
tion, the commission declined for the 
time being to establish television trans- 
mission standards. 

a: = * 
HE Senate Committee on Interstate 
Commerce probably will open hear- 


sus- 
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ings the latter part of April on the pro- 
posed telegraph merger. Senator Wheel- 
er, chairman of the committee, and FCC 
Chairman Fly held a conference March 
18th and it was reported that Senator 
Wheeler told Chairman Fly that since 
the committee had practically completed 
its work on proposed railroad legislation, 
the telegraph merger proposal might 
soon be taken up. 

A new angle to the telegraph merger 
matter appeared March 20th when Sena- 
tor Minton, Democrat of Indiana, on the 
floor of the Senate proposed that the 
Securities and Exchange Commission 
should investigate the distribution of fees 
to the various groups in the reorganiza- 
tion of the Postal Telegraph-Cable Com- 
pany and study the alleged control of the 
reorganized company by an unnamed 
New York banking concern and the ac- 
tivities of “a prominent firm of Wall 
Street lawyers.” 

Senator Minton declared that “if the 
SEC makes a complete investigation it 
will ascertain how a banking firm which 
owned only $243,000 of a $50,000,000 
publicly held bond issue, how commit- 
tees whose members owned as of Jan- 
uary 31, 1939, in all only $133,200 of ad- 
ditional bonds of that issue, have been 
able to seize practical control of the re- 
organized Postal Telegraph & Cable 
Corporation.” The stockholders, he said, 
“are wiped out.” 

+ © 6 


HE Justice Department on March 
19th abandoned wire tapping as an 
aid to criminal detection, Attorney Gen- 
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eral Jackson announcing that an order 
forbidding the practice had been issued 
to agents of the Federal Bureau of In- 
vestigation on the recommendation of J. 
Edgar Hoover, the director. 

Mr. Jackson said the instructions con- 
formed to a recent Supreme Court deci- 
sion outlawing wire tapping, but he rec- 
ommended that Congress authorize the 
use of this weapon “under appropriate 
safeguard” in a limited class of cases, 
such as kidnapping, extortion, and 
racketeering. 

Mr. Jackson’s announcement followed 
by a few days a recommendation by the 
Senate Interstate Commerce Committee 
that the Senate order an investigation of 
wire tapping by public and private 
agencies. The committee at the time 
made no reference to any enforcement 
agency, but Chairman Wheeler of Mon- 
tana told reporters that it had in mind, 
among others, the FBI. The Senate sub- 
sequently approved a resolution for an 
investigation of wire tapping by the In- 
terstate Commerce Committee, authoriz- 
ing an expenditure of $15,000 by the 
committee. 


ENATE Interstate Commerce Com- 
mittee Chairman Wheeler on March 
20th suggested that wire tapping, if 
deemed essential in criminal cases by 
government investigators, might be 
authorized by Federal judges in the same 
manner as search warrants are issued. 
He said he had never seen such a sugges- 
tion advanced, but would not say that he 
intended to introduce it in the form of a 
legislative measure. 

Under the plan suggested by Senator 
Wheeler to meet the suggestion of Attor- 
ney General Jackson that, in some in- 
vestigations, it was probably necessary 
to tap telephone wires to get evidence, the 
Federal investigating agent would apply 
to the nearest district judge for a hearing 
in chambers. If the agent could present 
sufficient probability of cause, the judge 
would be empowered to issue an order 
allowing wire tapping. A criminal pen- 
alty would be attached to wire tapping 
by Federal agents without a court order. 
Senator Wheeler said: 
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What we have to guard against is the pos- 
sibility, no matter how remote, that our Fed- 
eral police system should ever become a 
source of political or criminal blackmail. It 
is needless to repeat the countless manners 
in which abuse of wire tapping might be 
used by a politically minded investigating 
staff to put political leaders or. private citi- 
zens into embarrassing predicaments for the 
purpose of influencing their political action. 


HE Democratic minority in the 

Rhode Island general assembly on 
March 13th introduced seven measures 
in the senate or house of representatives 
requesting action on wire tapping, and 
Republican Senator Henry R. DiMascolo 
of Providence presented a resolution to 
have an unnamed number of senators 
look into the matter. 

On the first day of the session, Di- 
Mascolo sponsored a joint resolution to 
investigate wire tapping, but the meas- 
ure had remained dormant in the finance 
committee. His new resolution, he said, 
would put the matter of investigating 
wire tapping squarely up to the senate 
and would not require concurrent action 
by the house of representatives. The 
newer DiMascolo measure also went to 
the committee on finance. 


ae 
HE FCC during the last week of 
March heard extensive testimony 
on the frequency modulation (FM) 
method of broadcasting, invented by 
Major Edwin H. Armstrong. Major 
Armstrong and the FM Broadcasters, 
Inc., were seeking television channel 1, 
in which New York city’s only working 
transmitter operates, so that FM may 
have the space to create a regular com- 
mercial service. The Radio Corporation 
of America opposed such assignment, 
basing its position on the fact that it is 
the principal television operator in the 
field. The hearing ended inconclusively 
and briefs are to be filed by April 15th. 
2 & =: 2 


ESPITE a spirited legislative battle, 

the New York legislature ad- 
journed March 30th without final ac- 
tion on several bills to restrict the use of 
wire tapping by law enforcement agen- 
cies. Two of these measures, introduced 
by Assemblyman MacNeil Mitchell, Re- 
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publican of Manhattan, were said to 
have been approved by District Attorney 
Thomas E. Dewey. Mr. Dewey as titular 
leader of the party, has opposed such leg- 
islation in the past. Dewey, while a po- 
tential candidate for governor in the 
summer of 1938, virtually wrote the 
compromise constitutional amendment, 
as adopted by the 1938 constitutional 
convention, which failed to exclude from 


court evidence obtained in violation of 


the wire-tapping ban. 
7, ¢ 2.9 
den: FCC announced March 26th the 
institution of a broad inquiry to de- 
termine whether domestic telegraph car- 
riers are violating the law by furnish- 
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ing free facilities to certain customers. 
Twelve carriers were ordered to show 
cause why they should not be ordered to 
discontinue various practices. 
2 

HE dial conversion and rate cases 

which have been pending before the 
Tennessee Railroad and Public Utilities 
Commission since last May were settled 
last month by agreement between the 
commission and the Southern Bell Tele- 
phone & Telegraph Company. The 
company agreed to make such conver- 
sions upon the basis desired by the com- 
mission throughout the entire proceed- 
ings. Conversions will be effected with- 
out rate increases. 
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This settlement will bring about the 
immediate improvement of service and 
modernization of the exchange equip- 
ment in the towns of Carthage, Clinton, 
Culleoka, Jasper, Oliver Springs, South 
Pittsburgh, Southport, Wartrace, White- 
ville, and Williamsport. 

In addition, the company agreed to 
proceed in an orderly fashion with the 
conversion of all magneto exchanges in 
the state to modern up-to-date dial or 
common battery exchanges at present 
rates. This program will affect more 
than 70 additional exchanges, most of 
them in the rural sections of the state, 
and is designed to result in a greatly im- 
proved service. 

In its recent statement the commis- 
sion said it also had been working upon 
a program for extending telephone serv- 
ice at reduced rates into rural areas of 
the state, which have heretofore had no 
service or inadequate service. The com- 
pany and the commission formulated 
and adopted a plan for this needed rural 
development. A schedule of rates, re- 
duced under the lowest rural rates here- 
tofore existing for like service in any 
part of the country, has been filed with 
the commission. The schedule will be 
applicable to rural service in each ex- 
change as service is introduced there, 
and will be applied to all rural service 
within the state not later than October 
1, 1940. 

The program involves the expenditure 
of $20,000,000 to $25,000,000 for tele- 
phone construction and improvement, 
about $6,000,000 of which will apply to 
rural service. This was said to be the 
first program of its kind inaugurated in 
the United States. 

* * * x 

HE New York senate without de- 

bate and by unanimous vote passed 
and sent to the state assembly on March 
19th the Perry Bill making it a larceny 
for any person to record or offer for sale 
the recording of any radio broadcast 
without the consent of the performer. 
The measure, designed to protect radio 
artists from unfair competition by “fly- 
by-night” radio stations which record 
radio programs and then use the record- 


APR. 11, 1940 


ings on local broadcasts without knowl- 
edge of the performer, was introduced 
by Charles D. Perry, Democrat of Man- 
hattan. It has the support of the Na- 
tional Association of Performing Artists 
and the American Federation of Mu- 
sicians. 

The bill exempts recordings for pri- 
vate, personal, civic, or political use and 
any recordings of addresses on subjects 
of a political, educational, religious, or 


civic nature. 
*k Ok Ok 


RURAL electric codperative may in- 
terfere “to the point of destruc- 
tion” with the operation of a telephone 
system in the absence of proof that the 
cooperative interfered “unnecessarily” 
or was negligent, the court of appeals of 
Kentucky ruled on March 19th. 

R. O. Meador, operator for thirty 
years of a telephone exchange serving 
the Allen county village of Holland, had 
complained the power line of the Tri- 
county Electric Membership Corporation 
set up an inductive interference in his 
line which caused a buzzing sound. He 
had been awarded $500 by Allen Circuit 
Court. 

The power and telephone lines run for 
nearly 8 miles on opposite sides of an 
Allen county highway. For 2,000 feet, 
however, they are only 6 feet apart. The 
court declared it was agreed that the co- 
Operative was not negligent, “for it is ad- 
mitted its transmission line was erected 
and maintained according to good and 
modern engineering principles.” 

ea 

HE United States Supreme Court 

on March 25th held that economic 
injury to an existing radio station is not 
a separate and independent element to 
be taken into consideration by the FCC 
in determining whether it shall grant or 
withhold a license to a competing station. 
The court also held, however, that the 
question of competition may not be en- 
tirely disregarded, since it may have a 
vital bearing upon the ability of an appli- 
cant adequately to serve his public. The 
case, in which the opinion was written 
by Justice Roberts, involved radio sta- 
tions at Dubuque, Iowa. 
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and 
Comment 


By OWEN ELY 


Dividends v. Depreciation 


ESPITE indications that SEC policies 
may be scrutinized by Congress in 
the near future, the commission con- 
tinues to “bear down” on the utility com- 
panies by imposing new regulations 
faster than old ones can be digested. 
The commission is reported to be 
considering a rule which would prevent 
registered utility companies from paying 
common stock dividends unless they fol- 
low a depreciation policy acceptable to 
the commission. This is said to be the 
outgrowth of the recent Philadelphia 
Electric Company Case in which the 
SEC held up $15,000,000 private financ- 
ing because the company had a lower- 
than-average depreciation rate, and/or 
because it used a higher rate in its income 
tax returns than in the report to stock- 
holders. The argument was advanced 
that it was unfair to penalize this com- 
pany without setting up a general rule 
for all utilities. The commission has also 
had a general investigation of deprecia- 
tion under way for the past seventeen 
months. 
The rule would be promulgated under 
§ 12C of the Public Utility Act of 1935, 
which declares that utilities may not 
.... declare or pay any dividend... in 
contravention of such rules and regulations 
or orders as the commission deems neces- 
sary or appropriate to protect the financial 
integrity of companies in holding company 
systems, to safeguard the working capital 
of public utility companies, to prevent the 
payment of dividends out of capital or un- 
earned surplus. 


While there is some doubt whether the 
commission is directly empowered to 
regulate depreciation, it is apparently be- 
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lieved that the above-quoted section 
would permit the SEC to place an em- 
bargo on dividends until the company 
agrees to its views regarding “financial 
integrity” or “unearned surplus,” which 
might easily be made dependent upon the 
depreciation rate. 


om SEC has already imposed some 
accounting regulations with respect 
to depreciation but has not indicated 
whether depreciation should be fixed by 
the service-life, sinking-fund, or com- 
pound interest method, though the retire- 
ment reserve system has been ruled out. 
The new order is expected to be more 
specific. 

While depreciation rates may well 
vary somewhat with the character of the 
business (relative proportions of electric, 
gas, traction, etc.), as well as on the gen- 
eral condition and age of the properties, 
the easiest rule-of-thumb test to facili- 
tate comparisons is the ratio to gross 
revenues. The table on the next page 
indicates the ratio of depreciation to 
gross for the latest available period as 
compared with the year 1929. It is ob- 
vious that the rapid increase in depreci- 
ation charges has had some effect on cur- 
tailing net earnings, although the exact 
effect is difficult to appraise because over 
a period of years there is some offsetting 
decline in maintenance ; and maintenance 
figures are not uniformly available in the 
published statements. 

The table also indicates the ratio be- 
tween the balance sheet reserve for de- 
preciation and plant investment, in 1938 
and 1929. It is noteworthy that the re- 
serve ratio has increased substantially 
for all the companies tabulated. While 
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1929 depreciation ratios and reserves 
may have been too low, it is obvious that 
this had no adverse effect for, on the 
contrary, most reserves have gained 
sharply during a period when, according 
to reported SEC theory, many deprecia- 
tion rates were too low. The reason for 
this may lie in accounting technique, in 
an unduly large proportion of new prop- 
erty, or in an excessive maintenance ratio 
in earlier years. Nevertheless, the 
figures seem to indicate that there is no 
necessary connection between a low de- 
preciation rate and a company’s dividend 
policy ; the latter can fairly be criticized 
only after a thorough survey of the en- 
tire income account and balance sheets 
results, rather than by any mechanical 
test applied to the depreciation charge. 


* 
The Hawaiian Rate Plan 


N connection with the discussion of 
“automatic methods” for regulatory 
rate making (Pustic UTiLities Fort- 
NIGHTLY, December 7, 1939, p. 756), our 


American Gas & Electric 


PSROTICAN POWETEE I. 6.6.6.5. 6o5. 560 0esencce ewes 


American Water Works 
Boston Edison 

Columbia Gas & Electric 
Commonwealth Edison 
Commonwealth & Southern 
Consolidated Edison, N. Y. 
Consolidated Gas of Baltimore 
Detroit Edison 

Electric Power & Light 
Engineers Public Service 
Inter. Hydro-Electric 


DUIS TW ESE GOLD, 0) o:0is.5.0's vials sivcsinle sbeoles bese 


National Power & Light 
Niagara Hudson Power 
North American Co. 
Pacific Gas & Electric 


PADNC BeEV OLD, OLN. J. sss. odes ccs tces eae 


Southern Calif. Edison 
Standard Gas & Elec. 
United Gas Improvement 
United Light & Power 


* Includes depletion. 

** Latest available interim statement. 
t For 1938. 

t For 1930. 
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attention has been called to the rate plan 
now being developed by the public utili- 
ties commission of Hawaii to adjust the 
rates charged by Hawaiian Electric 
Company, Ltd. 

It may be mentioned incidentally that 
the company, established in 1891 with 
local management, has proved a very 
profitable enterprise, regular dividends 
apparently having been paid on the com- 
mon stock without interruption, together 
with substantial extras, stock dividends, 
and rights 

Chairman Libbey of the commission, 
after reviewing the Washington and De- 
troit rate plans and reaching a tentative 
agreement with the company regarding § 
the rate base and a 6} per cent “‘fair rate 
of return,” developed a flexible basis de- 
scribed as follows: (1) The company 
and the commission, working together, 
estimate the rates which, if in effect dur- 
ing the previous calendar year, would 
have yielded 6} per cent on the average 
rate base (mean of the January Ist and 
December 31st figures), using the actual 
consumption figures; (2) taxes are then 


Ratio Depr. Reserve 
to Plant Invest. 

1938 1929 
12.0% 3.9% 
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adjusted to the lower income resulting 
from the revised rates; and (3) ab- 
normal maintenance and abnormal over- 
head charges to construction are ad- 
justed to normal. 

The plan, with other adjustments mu- 
tually agreed on, resulted in a rate reduc- 
tion of about $286,000 per annum. 


¥ 
Electric Power & Light 


Corporation 


| eomicees Power & Light Corporation 
is one of the three domestic electric 
systems in the Electric Bond and Share 
group. About 40 per cent of revenues is 
obtained from electricity, 30 per cent 
from natural gas, 15 per cent from crude 


§ oil, and 15 per cent from transportation. 


Electric properties form two main groups 
which are quite well interconnected : one 
in Texas, Louisiana, Mississippi, and 
Arkansas; the other in Idaho and Utah, 
with extensions into Colorado, Wyom- 
ing, and Oregon. 

The company controls the important 
natural gas system headed by United 


e 


Electric-gas properties 
Colo., Ida., Nev., Or., Utah, & Wyo. 


RGGO Ee OWEE COerc via. 05s baocccsescudesses 
Uttam Bower Go Right Coy. 6. ccccdccceces 


Ark., Texas, La., & Miss. 


Arkansas Power & Light Co. ............. 
Louisiana Power & Light Co. ............ 
New Orleans Public Serv., Inc. ........... 


Mississippi Power & Light Co. ........ 


Dallas Power 6 Light Cos - occecneseceses 
DANSS RY. PEI, CO. < s vacceccseccnases 


Natural gas 
Texas, La., Miss., Ala., Fla., & Mexico 


United Gas Corp. and subsid. ............. 
INGiteth (Pema 00. icc ccesetencexacoees 


Net quick assets 


Total, all items 


rere $16,800 $621 


seer ene 


Scr r 28,700 


Gas Corporation, which produces and 
distributes natural gas in five southern 
states and in Mexico. 

The system corporate set-up is quite 
simple, subsidiaries being directly owned, 
except that Utah Power & Light Com- 
pany (an operating company) controls 
two other companies; and United Gas 
Corporation (itself an operating com- 
pany) has several wholly owned sub- 
sidiaries. 

Capitalization of the system as of 
December 31, 1938, was as follows: 
Subsidiary companies— 

Funded debt 

Preferred stock 

Common stocks, minor- 

ity interest 
Parent Company— 

Funded debt 

Preferred stock, $7 ... 

Preferred stock, $6 ... 

2nd preferred stock, $7 80,189 shares 

Common stock 3,432,287 shares 

Warrants 556,254 


$243,994,766 
117,329,400 


3,078,708 


$31,980,931 
514,162 shares 
255,431 shares 


LECTRIC Power & Light’s invest- 
ments in, and income from, its sub- 
sidiaries may be summarized by terri- 
torial groups as follows (000 omitted) : 


Income Rec'd. EP&L 
by EP&L Earn. Equity 
in 1938 in 1938 


Est. Value 
of EP&L 
Holdings 


$1,301 
3,100 10 15 


1,316 


422 
578 
1,040* 
266 
995 

13 


3,314 


2,242* 


2,242 


$2,216 $6,872 


* No deduction made for dividend arrears on publicly held stock. 
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ESTIMATED VALUE OF PRINCIPAL INVESTMENTS 


Mkt. 
Price 


No. 
Shares 
POO PAS DP RE SBE csiisicisindewle eee 
1,233,638 Ark. P. & L. com. 
238,875 Dallas P. & L. com. 
TODO Dallas Ry; & TT. pte... svecccccsss 
Bees Dallas Ryo Ge T. COM: <o63 6a. ose 


Ab 


3,030 Idaho Power pfd. ..........-..-. 114 


150,000 Idaho Power com. 

B20 a, Poe 1. pid, 

S000 Las Pa i-L 2nd tds occ cs veccs ccs 

DONG Tia PG COM: 2. 5. 5.5500 is beiscisieis:e 
$190,000 Miss. 

1,493 Miss. P.& L. p d. 
35,000 Miss. . & L. 2nd | is OAc eee 
1 000,000 Miss. P. & L. com. 


91806 N. O. Pub. Ser. pfd. ............. 126 


716, 737 N. O. Pub. Ser. com. 

$1, 718,000 No. Texas Co. loan 
2) o. Texas Co. com. 

884,680 United BOSS 2NG (PEG: scaler cess 
S79 eeO United Gas. COM: 666s iiss vies vce 
3,600,040 United Gas. wts. 

2400 Utah Po '& L. pid: oc... 
3,000,000 Utah P. & L. com. 


Total estimated value of securities held 
Net quick assets 


Funded debt, parent company (millions) 
Balance for preferred 

First preferred stocks, par value (millions) 
Balance for second preferred and common st 


7 


Based on the estimated value of Elec- 
tric Power’s portfolio, $91,600,000, there 
would remain after deducting the parent 
company’s funded debt some $59,600,000 
available equity for the first preferred 
stocks, which would work out at approxi- 
mately $78 per share. There would, of 
course, be no remaining equity for the 
second preferred and common stocks on 
this basis. The detailed estimates, indi- 
cating how the values for each company 
were arrived at, are shown in the ac- 
companying table. It is obvious that, 
based on our analysis of values, about 
three-quarters of Electric Power’s in- 
vestment is in its southern properties— 
41 per cent in electric and 33 per cent in 
natural gas companies. The western elec- 
tric group forms about 22 per cent, while 
the remaining 4 per cent is accounted for 
by net quick assets. 
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Est. Total 
Share Value 
Value (Millions) 

$ 


Earned Multi- 
per plier 
Share Used 
30 10 
4.18 12 
1.19* 10 


out 
3 
50 
12 
8.50 
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In 1938 the income received by Elec- 
tric Power & Light from subsidiaries F 
amounted to $2,216,000, which after pay- FF 
ing expenses and interest on its own ff 
bonds left only 37 cents a share for the fF 
preferred stock. The actual equity inf} 
subsidiary earnings would, however, 
have been considerably higher—about f 
$6.08 a share. An analysis of the income 
received is shown on the following page. f 


LEcTRIC Power & Light’s income in ff 

the twelve months ended November ff 
30, 1939, was $2,461,052 ; net income was 
$547,865, a substantial gain over 1938. 
During 1939, Arkansas Power & Light 
eliminated the preferred dividendarrears, 
paying $15.75 a share on its $7 preferred. 
New Orleans Public Service paid $12.25 
last year, and is making a further pay- 
ment of $15.75 on April Ist, reducing ar- 
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Idaho Power 


Louinns Power @ 12. .....cccccosvesessvcess 
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New. Oéleans Public: Setv. ...ci.cccescccscece 


Northern Texas 
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rears to $17.50. While the number of 
shares of these two preferred stocks held 
by Electric Power & Light is compara- 
tively small, so that the amount of the 
special payments is not a very big factor, 
the clearing up of arrears will be helpful 
in that it will pave the way for dividends 
on the common stocks, of which Electric 
Power holds very substantial amounts. 
The 1939 earnings of the two subsidiaries 
amounted to nearly $2,000,000 after 
regular annual preferred dividend re- 
quirements. Even if only half of this 
were passed along to the parent company, 
| it is obvious it would permit payment 
of dividends on EL’s preferred stocks, 
possibly at the rate of $1 or more. Pres- 
ent dividend arrears on EL $7 first pre- 
ferred amount to over $50; on the $6 first 
preferred, about $43; and on the second 
preferred, over $52. The earnings and 
dividends record since 1927 has been as 
follows: 


Gross Rev. 
(000 omitted) 


D—Deficit. 


OS a 183 
pee: $ 11 9 
oe paee ci 60 


(Thousands of Dollars) 
Inter- Pfd. Com. 
est Div. Div. 
$ 54 


= $ 860 
21 


sens 2 id 
$337 





$1,760 $2,216 


SEC Asks Data on Purchases 
And Contracts 


HE SEC has recently acted under § 

13F to obtain complete annual in- 
formation from all registered holding 
companies and their subsidiaries regard- 
ing purchases and contracts involving 
$10,000 or more. The data is requested 
under § 18 of Form U-5-S, the annual 
supplement to the registration statement 
of all holding companies. 

Section 13F empowers the SEC to 
take any appropriate steps “to see that 
certain standards are maintained in the 
performance by any person or corpora- 
tion of service, sales or construction 
contracts for public utility or holding 
companies.” Full data on interest, costs, 
duration of contracts, etc., are to be made 
available to the commission, and mainte- 
nance of competitive conditions is also 
required. 


e 


Consolidated System Earnings 
Earned per 
Share Pfd. 


Parent Company Only 
Earned per Div. Paid 
Share Pfd. $7 Pfd. 


$5.63 
6.08 
12.64 
10.07 
1.22 
.20 


D 2.76 


6.18 
12.85 
13.39 
19.03* 
17.00* 
16.21* 


* Based on $7 preferred stock only; $6 preferred was issued in June, 1930. 


** Twelve months ended November 30, 1939. 
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No.of End System Earnings per Share (a) 
Months of Last Previous Per Cent Per Cent 
Electric and Gas Included Period Period Period Increase Decrease 
American Gas & Electric ......... 12 Jan. Sib) “9253 $2.26 12% 
American Power & Lt. (Pfd.) ..... 12 Nov. 30(b) 5.77 5.51 4 
American Water Works .......... 12. Sept. 30(c) 62 36 72 
BAGRUOIY PAUIBON ss cai ctaieicis.s es10'50:00% 12. Bec. St 8.86 8.38 6 
Columbia Gas & Electric ......... 12 Dec; 31 46 al 48 0 
Commonwealth Edison ........... 12 Dec. 31 2.43 2.37 2 re 
Commonwealth & Southern (Pfd.) 12 Jan. 31(b) 9.00 7.06 28 a - 
Consolidated Edison, N. Y. ...... 12 Dec. 31 2.22 2.09 6 c 
Cons. Gas of Baltimore .......... i2 Dec. 31 4.94 4.06 22 Ne Pub! 
Peer eer eee 12 Feb. 29 7.70 6.85 12 ws 1935 
Elec. Power & Lt. (Ist Pfd.) ..... 12 Nov. 30(bc) 5.63 5.74 én 2% Mar 
Engineers Public Service ......... 12 jan. 31 1.57(g) 1.16 35 Ne pal’ 
Inter. Hydro-Elec. (Pfd.) ........ 12 Sept. 30(c) 10.96 3.61 203 an orde 
Long Island Lighting (Pfd.) ..... 12 Dec. 31 5.62 4.69 20 if hold 
MAGIC WESt COED... 65 isiei-06css00 0 9 Sept. 30(c) 24 ws 9 se 
National Power & Light ......... 12 Nov. 30(bc) 1.07 1.27 ae 16 
Niagara Hudson Power .......... 12 Dec. 31 Boa | 50 2 “ 
Norn American Co. 6 6iseccs ccs 12 Bec 3l 1.84 1.55 19 
Pacific Gas & Electric ............ 12 Sept. 30 2.84 2.42 17 = 
Public Service Corp. of N.J....... 12 Feb. 29(b) 287 247 16 - Tity ¢ 
Southern California Edison ...... 12 Dec. 31 2.39 2.13 12 a 
Standard Gas & Elec. (Pr. Pfd.).. 12 Dec. 31 7.08 1.76 300 . 
United Gas Improvement ........ i2 Dec: 31 1.07 99 8 <: follc 
United Light & Power (Pfd.) ..... 12 Nov. 30 5.70 6.58 13 zie” 
poss 
Gas Companies 
American Light & Traction ....... 12 Nov. 30 1.49 1.45 3 oe 
Brooklyn Union Gag ........0000¢ 12 - Dec; 31 2.42 225 7 mE note 
LEONP TIDE UGAS os ciciv'ec cesincereee see 12 Dee: 31 = 88 12 es 
PACS LACBAD 6.5 0:0;5.0'0 0:50:60: 12 Dec. 31 3.6 4.18 14 fad 
Peoples Gas Light & Coke ........ 12 Dec. 31 3; CE ) a. 40 oF clu 
United Gas Corp. (1st Pfd.) ..... 12 Nov. 30(b) 10.52 11 nd 
sidii 
Telephone and Telegraph es 
Asmerican’ Tela@ Pel: visisscecicesds 12 Dec. 31 10.18 8.32 22 
General Telephone ............... 12 Sept. ' c) 1.99 1 a 7 ed rn 
Western Union Tel. ............. 11 Dec. 132 “SES ‘ avs iw 
Traction Companies : 
cr 
ASCEYROUNG GORD, 10:65 bess eciesiew 12 Sept. 30(c) 2.37 ee ze ae o 
Twin City Rapid ‘Tran. (Pid) ...2 12° Dec. 31 4.99 D1.46 re ay We 
Systems outside United States = 
Amer. & Foreign Pwr. (Pfd.) ..... 12 Sept. 30 5.36 5.88 or 9 lanc 
Rater, Tell We Tel. AG): scsicccwecse 9 Sept. 30 62 .96 ae 36 
D—Deficit. 
(3 On common stock, unless otherwise indicated following name of company. 
(b) Data also available for month indicated. post 
(c) Data also available for quarter indicated. the 


(d) Excludes Spanish subsidiaries and Postal Telephone and Telegraph Company. 

(e) Includes earnings of General Telephone Tri Corporation and subsidiaries from August 
30, 1938 (date of acquisition). 

(£) After reservation for rate litigation. 

(g) Excluding Puget Sound Power and Light Company. wot 
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N opening its 1940 drive for progress 
I on the integration program of the 
Public Utility Holding Company Act of 
1935, the SEC during the month of 
March issued nine so-called “show cause” 
orders. These orders cited nine major 
holding company systems to prepare 
plans and submit data showing how they 
propose to conform with § 11 of the 
Holding Company Act. 

A graphic picture of the electric util- 
ity operations of the nine holding com- 
pany systems cited is presented in the 
following four pages. This “picture puz- 
zie” may be of some value in visualizing 
possible exchanges of properties to make 
new alignments which might meet SEC 
approval. In this connection it might be 
noted that the map of the Electric Bond 
and Share Company system does not in- 
clude the properties of the American Gas 
and Electric Company (technically a sub- 
sidiary under the act), which are in- 
volved in separate proceedings before the 
SEC. Also, the map of the United Gas 
Improvement Company gives a some- 
what distorted picture by including the 
properties of the Midland United Com- 
pany, in which UGI holds less than 12 
per cent of voting stock. These properties 
are also shown in the map of the Middle 
West Corporation, which owns about 25 
per cent. Neither holding company, obvi- 
ously, is actually in control of the Mid- 
land properties. 



























ASHINGTON observers seem to 

think that the SEC will not be dis- 
posed (in the absence of a mandate to 
the contrary from Congress or the 
courts) to accept any contentions that 
existing holding company systems should 
be left substantially as they are. This 
would mean that every one of these sys- 


485 


What Others Think 


The SEC Issues Nine “Show 
Cause” Orders 





tems may eventually be ordered to re- 
adjust its holdings to some extent. This 
development is likely even though the 
SEC should agree in certain cases that 
a given holding company may retain 
more than one “integrated public utility 
system,” as defined by §2(a) (29) of 
the act. 

One of the most puzzling questions 
bound to arise in this integration work 
is the construction of the words “ad- 
joining” and “contiguous” as they oc- 
cur in the Public Utility Holding Com- 
pany Act concerning system holdings by 
integrated public utility systems in more 
than one state. Does this mean that each 
and every state in which parts of per- 
missible systems are located must have 
common borders with each and every 
other state in which the system is lo- 
cated, such as Connecticut, Massachu- 
setts, and New York? Or will it be 
construed to mean that an integrated 
system may be permitted to extend 
through a number of states whose bor- 
ders adjoin seriatim, such as evidenced 
in the southern section of the Common- 
wealth & Southern system—Mississippi, 
Alabama, Florida, Georgia, South Caro- 
lina? 

The SEC tipped its hand ever so 
slightly on this important fundamental 
question on March 12, 1940, when it 
denied the application of the Eastern 
Shore Public Service Company for ex- 
emption as a holding company under 
§3(a) (2) of the act. The applicant is 
a Delaware corporation which controls 
utility companies operating in neighbor- 
ing parts of Delaware, Maryland, and 
Virginia, colloquially known as the 
Eastern Shore (or, less commonly, the 
Delmarva peninsula). 

This would seem to be a geographical- 
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Holding Company Systems Cited for Integration Programs 
By the Securities and Exchange Commission 





THE UNITED GAS IMPROVEMENT COMPANY SYSTEM 
Electric utility subsidiaries and areas served 
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THE COMMONWEALTH & SOUTHERN CORPORATION SYSTEM 
Electric utility subsidiaries and areas served 
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THE NORTH AMERICAN COMPANY SYSTEM 
Electric utility subsidiaries and areas served 
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CITIES SERVICE POWER & LIGHT COMPANY SYSTEM 
Electric Utility Subsidiaries and Areas Served 
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STANDARD GAS AND ELECTRIC COMPANY SYSTEM 
Electric Utility Subsidiaries and Areas Served 


487 APR. 11, 1940 





PUBLIC UTILITIES FORTNIGHTLY 








conus? 
fu 480 Evectaic Co. TEEAS, m.wex, 
GULP STATES UTILITIES CO. 
KEY WEST ELECTRIC CO., THE 
WESILLA VALLEY ELECTRIC CO. 
WissouRl SERVICE co. w 
NORTHERN KANSAS POWER CC., THE rans. 


WESTERN PUBLIC SERVICE CO,THE 








ENGINEERS PUBLIC SERVICE COMPANY SYSTEM 
Electric Utility Subsidiaries and Areas Served 
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THE UNITED LIGHT AND POWER COMPANY SYSTEM 
Electric Utility Subsidiaries and Areas Served 
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ELECTRIC BOND AND SHARE COMPANY SYSTEM 
(Exclusive of American Gas and Electric Company) 
Electric Utility Subsidiaries and Areas Served 
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ly integrated operating area if there 
ever were one. Yet because Delaware 
does not touch Virginia but is separated 
by a 30-mile strip of Maryland, the SEC 
held that the applicant was not “pre- 
dominantly a public utility company 
whose operations, as such, do not ex- 
tend beyond the state in which it is or- 
ganized and states contiguous thereto.” 


F course, in carrying out the inte- 
gration programs of holding com- 
panies which are already registered as 
such, the SEC may not insist upon such 
a strict interpretation of the language 
contained in § 11 (the integration pro- 


vision) of the act. It might be argued 
that the obvious intent of Congress was 
to insist upon the rational economic 
and geographical formation of the op- 
erating area (such as the New England 
states), and not upon the accidental 
contact of state lines with respect to such 
operations. Such liberal construction is 
justifiable under the language of the act, 
For example, the borders of the states 
served by the southern branch subsid- 
iaries of the Commonwealth & Southern 
Corporation are adjoining seriatim, al- 
though they cannot be said to be adjoin. 
ing in the sense of complete community 
of border contacts. 





Republican Criticism of New Deal 
Regulatory Policy 


, | ‘HE report of the special program 
committee of the Republican party, 


headed by Dr. Glenn Frank, created quite 
a stir in the press last month with its 
penetrating analytical criticism of the 
New Deal. However, because of the 
voluminous character of this report it is 
probably safe to say that few average 
busy citizens read beyond the newspaper 
digests and ventured a word-by-word 
reading of the original text. Those in- 
terested in utility operations, however, 
can find considerable food for thought in 
some passages of the Frank committee 
report. Broadly stated, the report cov- 
ered eleven major points: 


1. The U. S. should keep out of 
war. 

2. Strengthen Pan American de- 
fenses. 

3. Approve trade agreements. 

4. NLRB should: be overhauled 
and its law amended. 

5. Economic balance between farm 
and city. 

6. Federal regulation should be 
“protective,” not “restrictive.” 

7. Cut Federal expenses 20 per 
cent. 

8. Cut high surtaxes; repeal cer- 
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tain business levies; and tax govern- 
ment securities. 

9. Repeal the President’s emergen- 
cy monetary powers. 

10. Local relief administration. 

11. Improve social security legisla- 
tion. 


It was in covering the sixth point that 
matters of utility interest cropped up. 
For example, the report stressed the al- 
leged defeatist attitude of the New Deal 
in assuming that American economy is 
approaching a dead end or at least a stone 
wall blocking additional expansion. The 
report insisted that we have not ex- 
hausted our economic frontiers but that 
industrial expansion can be accomplished 
only by normal enterprise of the Amer- 
ican people, unhindered by punitive regu- 
lation or unwarranted restriction. It 
stated on this point: 

... . the imperative prerequisite of such 

expansion lies in revitalizing the American 

combination of political liberty and private 
enterprise which has produced and dis- 
turbed more material benefits for more peo- 
ple in a shorter time than any other system 
in history. In this revitalizing, national 
leadership must direct its reforms towards 
removing every obstacle that has prevented 
the full contribution of this system to the 
sustained well-being of the people, whether 
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WHAT OTHERS THINK 


such obstacles have been created by the 
public policies of government or the pri- 
vate policies of business. . 

The starting point of sound economic 
policy for the nation at this particular junc- 
ture is, therefore, a fact-based realization 
that the private economy of America has 
not come to a dead end, has not been 
stricken with creeping paralysis, but is 
crowded with possibilities of fruitful 
growth and profitable expansion, and that 
these possibilities will be more surely and 
quickly realized under a régime that ac- 
cords to men the largest measure of free- 
dom in their enterprises consistent with the 
safeguarding and serving of the common 
interest. 

The persistent emphasis of this commit- 
tee on the necessity for a free, creative, and 
expanding life rests upon the conviction 
that it is the only kind of economic system 
under which a people has a decent chance 
to realize a sustained high standard of liv- 
ing. Our economy of free enterprise may 
not always have distributed justly the rela- 
tive abundance it has created, but the politi- 
cally dominated economies have created no 
abundance to distribute. 


N the question of relationship be- 
tween government and business, the 
report stated : 


The choice today is between a system of 
free enterprise and a politically planned 
and politically dominated economy. This 
choice has been clearly made by some Eu- 
ropean peoples. For the last seven years, 
many Americans have been wandering in 
a valley of indecision, on the assumption 
that we can, somehow, have both. We can- 
not. Until our choice is clear, American 
enterprise will struggle under the handicap 
of a paralyzing doubt and uncertainty re- 
specting the future of both our political 
and our economic systems. 

It is clear to this committee that the best 
interests of the American people require 
that we preserve and modernize our tradi- 
tional system of free enterprise with the 
minimum governmental regulation neces- 
sary to prevent abuse and promote justice 
in its operation, If the nature of the busi- 
ness system largely determines what gov- 
ernment has to do about it, and if we are 
to proceed on the basis of an intelligently 
modernized system of free enterprise, then it 
becomes important to know what the basic 
characteristics of a free enterprise system 
are and at what points, if any, it has been 
perverted or blocked in the United States. 
Otherwise we have no dependable basis of 
judgment on what government should do 
respecting either business or business re- 
orm, 
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The committee went on to point out 
that an economic system, freely function- 
ing within the proper restraint of law, 
has three dominating marks: (1) It is 
courageous, seeking no paternalistic pro- 
tection against losses from reasonable 
risks; (2) it is flexible, making due al- 
lowance for good times and bad times; 
(3) it is competitive—not enfeebled by 
the strangulation of monopolistic trends. 

Opposed to this, the committee re- 
ferred to the “more short-sighted forces 
in government, business, and labor,” who 
have had a crippling effect upon our sys- 
tem of free enterprise in four general re- 
spects: (1) They have fostered measures 
to guarantee protection or profit; (2) 
they have attempted to extend special 
compensations to weak and inefficient 
economic units ; (3) they have attempted 
to freeze prices, wages, and other cost 
factors; (4) in an attempt to check un- 
fair or cutthroat competition, they have 
hamstrung superior management and in- 
terfered with free production. 

The report conceded that business 
“traffic rules” are as indispensable as 


highway traffic rules and that the real 
question before the people is the extent 
and wisdom of the particualr regulation 
attempted. The report continued : 


The role of government in business re- 
form and business regulation, if we are to 
preserve and perfect our system of free en- 
terprise, is, in the judgment of this com- 
mittee, clear and, in principle, can be simply 
stated. 

Government intervention in business 
should be a limited intervention, confined, 
under normal circumstances, to the crea- 
tion and maintenance of a socially protec- 
tive framework of regulation within which 
our economy of free private enterprise can 
most effectively operate and be most surely 
preserved. In short, the purpose of gov- 
ernment intervention in business should be 
to make the American economy of free pri- 
vate enterprise work, not to replace it with 
something else. . 

Regulation is “bad” when it goes beyond 
its protective purposes and hampers the 
freedom of enterprise for the most efficient 
performance of its creative function of pro- 
ducing wealth, in the form of more and 
better goods at lower prices, with which 
alone the living standards of the nation can 
be lifted. 

In the light of these principles of pro- 
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tective regulation, the committee suggests 
certain considerations which government 
must take into account in the development 
of a realistic program for its relation to 
business. 

Every major advance in the economic 
welfare of the American people has come 
from the fact that some new idea, new in- 
vention, new development in production, 
distribution, organization, or management 
challenged and, perhaps, supplanted some 
existing enterprise. It is imperative, there- 
fore, that the business regulations of gov- 
ernment shall not freeze the status quo 
against the rise of new ideas and methods. 


INALLY, on the question of govern- 
ment competition with private enter- 
prise, the report stated : 


We have long accepted the fact that, 
within our system of free enterprise, nat- 
ural monopolies must be regulated as to 
prices or rates by government. We also ac- 
cept the fact that various public services 
such as electric, gas, and water utilities may 
be owned and operated by municipal gov- 
ernments, and it is established that the 
Federal government may, in connection with 
flood control and the exercise of other Fed- 
eral authority, produce and sell electric 
power. But we do not accept as being in 
the public interest vast outlays of public 
funds to produce power in competition with 
and in disregard of existing useful private 
facilities. We do not accept government 
competition with private enterprise in the 
many fields in which it has been undertaken 
by the New Deal. 

If we are to realize the full benefits of 
a freely functioning economy under intel- 
ligent regulation, government should not 
compete with its citizens in business enter- 
prise. If government does compete with 
its citizens in business enterprise, either as 
a by-product of some well-established and 
acknowledged function of government or 
under the “yardstick” theory, then two clear 
requirements should be met: 


First, the government’s operation and 
accounting should be such as to make 
possible a scrupulously fair comparison 
with the operation of comparable private 
enterprise with which it is competing 
Otherwise there is no clear standard by 
which to judge the wisdom or folly of 
the government venture in question. 

Second, the area of government com. 
petition should be so clearly delimited 
that private enterprisers may venture to 
invest without the uncertainty that, at 
any time, the field may be further in. 
vaded by government. 

The New Deal’s experiment in power pro- 
duction through the Tennessee Valley Av- 
thority was heralded as a “yardstick” for 
measuring the cost of producing electric 
energy. But TVA’s dependability as a 
standard of comparison with private utili- 
ties has been vitiated by a delayed and ar. 
bitrary allocation of costs as between navi- 
gation, flood control, and power produc- 
tion. The sale of electricity at prices fixed 
on the basis of that allocation is believed 
to be unfair both to private utilities and to 
Federal taxpayers. 


In general the report stressed the 
thought that “a cardinal principle of the 
regulatory system that is to promote 
rather than depress enterprise is that its 
regulations should be definite and easily 
ascertainable.” Then followed discussion 
as to the confusion among legislative, 
judicial, and administrative functions 
which has marked the recent operations 
of government commissions and bodies. 
By way of remedy it was suggested: (1) 
That boundaries and patterns of govern- 
ment regulation should be clearly de- 
fined; (2) that regulatory agencies 
should be reorganized so that “the juris- 
diction and power of every agency is 
readily ascertainable by the average citi- 


” 


zen. 





Has TVA Been 


RECENT brochure issued by Judson 
King, director of the National Popu- 


Fair to Labor? 


times. They worked out together a labor 
policy on a new principle, and set up new 
procedures to enforce it, which required no 





lar Government League, condenses the 
story of TVA’s labor relations policy, of 
which the following is a brief summary: 


TVA management and employees were 
confronted with a major task in troublous 
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surrender of personal pride and eliminated 
face-saving obstinacy in settling issues. To- 
gether they agreed upon: 


Labor participation in management. 
The right of collective bargaining. 
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“YEAH, HE INVENTED TH’ PHONYGRAPH AN’ RADIO SO’S PEOPLE ’UD 
STAY UP ALL NIGHT USIN’ HIS ELECTRIC LIGHT BULBS” 


The right of labor to organize in un- 
ions of its own choosing and to select its 
own representatives without interference 
or duress. 

Freedom of employees to join or not 
to join unions. 

Recognition that Federal law pre- 
cludes closed shop contracts. 

An annual wage conference through 
which equitable wage schedules are estab- 
lished and are periodically adjusted. 

The 5-day, 40-hour week. Time and 
a half for overtime and vacations with pay. 

Efficient apprentice training and ad- 
vance training for journeymen and helpers. 


As factors essential to the proper execu- 


A superlative safety program which 
has achieved new lows in the frequency 
and severity of accidents. 

Model construction camps for both 
married and single employees with stand- 
ard educational facilities for children. 

Community houses with recreational 
facilities for all. 


Mr. King calls this policy, which has 
been in practice for over six years 
(counting the experimental period), “a 
national object lesson worthy the atten- 
tion of public officers.” It is easy to un- 
derstand, he says, why project managers, 


tion of its program, the authority established, administrators, city councils, city utility 
and labor is codperating in efficient adminis- boards, public utility districts, or farm 


tration of: os : : : 
‘A mall eae tid enn neo codperative bodies seek to drive down 


gram in addition to complete hospitaliza- W@8¢S and fail to recognize unions. They 
tion and medical service. want to save money. But we are told 
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this is a mistaken and needless policy 
from every viewpoint, as TVA expe- 
rience has proved. 


M:* King developed his conclusions 
in question and answer form. 
Are public officials (Federal, state, and 
local, and managers of public power sys- 
tems), who are responsible to the peo- 
ple for keeping their projects on a sound 
financial basis, in a position to recognize 
unions and bargain collectively with 
them through agreements? The answer 
is yes. Well-paid and satisfied loyal 
craftsmen are shown to be the most eco- 
nomical for a public project in the long 
run. 

Furthermore, the government of a 
democracy cannot afford to exploit one 
class of its citizens for the benefit of other 
classes. Should recognized labor, for the 
sake of obtaining bargaining contracts 
from private utility management, agree 
to use its influence to support such 
private utility management in legislative 
or referendum contests with proponents 
of publicly owned projects? Mr. King 
seems to think the answer is no. He 
states : 


The TVA experience points to a sound 
method of achieving justice for labor and 


demonstrates that it is in the interest of labor 
to promote that policy by patient, educational 
methods. Granted that the executives of a 
union and its rank and file are placed in an 
embarrassing and unwarranted position when 
rebuffed by public officials who desire to ex- 
ploit them as corporation officials have tradi- 
tionally done. What then? It is submitted 
that the welfare of unionism will be better 
served by foregoing a temporary gain to 
secure the good will of the public and perma- 
nent benefits for all. A western labor leader 
recently remarked, “Labor can more safely 
trust the people than the corporations, but it 
must be patient and alert in getting the truth 
to the people.” As demonstrated, the inter- 
ests of workers as craftsmen and as citizens 
are one with the public interest. 

The public has an equally vital stake in 
this experiment and should aid in promoting 
its principles and help protect it against con- 
nivance from within or pressure from with- 
out. The public will approve labor’s wholly 
legitimate demand that it be treated justly 
in achieving the solution of the utility prob- 
lem and the great Conservation Movement 
of which it is a part. 


However, unless leaders of organized 
labor do accept this enlightened point of 
view, Mr. King predicts that the long- 
range determination of “the people” will 
annihilate them in the end. “The peo- 
ple,” says Mr. King, “are on their slow, 
sure march in this field of constructive 
change.” 





Notes on Recent Publications 


Power PRoBLEMS IN THE COLUMBIA VALLEY. 
The Financial World. February 21, 1940. 


RAILROADS ON THE WITNESS STAND. By Burton 
K. Wheeler. Survey Graphic. March, 1940. 
A prescription for the ailing railroads, 
written after four years of intensive diagno- 
sis by the Senate railroad investigation. Can 
consumers, railroaders, inventors—asks the 
committee chairman—afford million-dollar- 
a-day waste, obsolete equipment, arbitrarily 
high freight and passenger rates, and devious 
routing of many of the things Americans 
buy? 


REGULATION OF Pustic Utitities. By James 
K. Hall, University of Washington. The 
Annals. Vol. 206. November, 1939. 

An elementary discussion of the purpose 
and development of regulation which con- 
cludes that if regulation should “fail to at- 
tain that degree of effectiveness which is es- 
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sential within a reasonable period of time, 
the alternative of a public monopoly of 
utility services would then seem to be in- 
evitable.” 


SMALL TELEPHONE COMPANIES AND THE WAGE 
AND Hour Act. By Robert Blum. The 
Journal of Land & Public Utility Economics. 
February, 1940. 


STREET-CAR CAVALCADE. By James W. Holden. 
Railroad Magazine. March, 1940. 

A breezy description, with quaint illustra- 
tions, of one hundred years in municipal 
transit before the high-speed, streamlined 
PCC trolleys took old Dobbin’s place. 


Wuy Coat Inpustry Opposes GOVERNMENT 
PROMOTION OF HybROELECTRIC Power. By 
John D. Battle. Investor America. January, 
1940. ; 
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The March of 
Events 


Construction Expenditures 
Increased 


ie Federal Power Commission recently 
reported that proposed construction ex- 
penditures by electric utilities in 1940, mostly 
by privately owned plants, would increase in- 
stalled capacity by 4.7 per cent. 

Total expenditures in 1940 will be $593,879,- 
533, of which $227,060,565 will be spent for 
generating plants and the rest for other elec- 
tric facilities and improvements. Of the total, 
$490,434,261 is to be spent by privately owned 
utilities and $103,455,272 by publicly owned 
enterprises. 

These expenditures will provide an addi- 
tional installed capacity of 1,877,844 kilowatts, 
of which 1,332,635 kilowatts are to be added 
by privately owned utilities, and the rest, 545,- 
209 kilowatts, by publicly owned utilities. The 
scheduled additions of hydroelectric installa- 
tions by privately owned utilities amount to 
57,000 kilowatts and by publicly owned utili- 
ties to 234,175 kilowatts. 

Scheduled additions of 1,264,085 kilowatts 
are to be made in privately owned steam 
plants and 270,372 kilowatts in publicly owned 
plants; 11,550 kilowatts of internal combus- 
tion generating equipment will be added by 
privately owned utilities and 40,662 kilowatts 
by publicly owned utilities. 

Budgeted expenditures in the current year 
for hydroelectric plants amount to $3,337,110 
by privately owned utilities and $46,731,000 by 
publicly owned utilities. Budgeted expendi- 
tures for steam plants amount to $150,781,568 
by privately owned utilities and $21,273,242 by 
publicly owned utilities. Budgeted expendi- 
tures for internal combustion generating 
equipment amount to $1,098,967 for privately 
owned utilities and $3,838,678 by publicly 
owned utilities. 


Federally Owned Grid 


HE first concrete plant for a federally 
owned electric grid system, stretching 
from the Atlantic coast as far west as De- 
troit and Chicago and drawing power from 
the proposed public developments in the St. 
Lawrence and Niagara rivers, was recently 
submitted to the private utility industry for 
approval. 
Consummation of the scheme was reported 
contingent on ratification of the St. Lawrence 
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waterway treaty between the United States 
and Canada. There have been intimations that 
treaty ratification would be urged on the 
grounds that the increased power facility 
which the St. Lawrence would provide is es- 
sential to national defense in both countries. 

The new grid plan was said to have been 
broached at a secret meeting between United 
States government officials and representa- 
tives of the private utility companies in New 
York last month. Government and private 
engineers examined plans for the new high- 
tension lines and later discussed the matter at 
a dinner meeting. 

Representing the government at the meeting 
were Leland Olds, vice chairman of the Na- 
tional Power Policy Committee and chairman 
of the Federal Power Commission; E. F. 
Scattergood, of Los Angeles, grid-system pro- 
ponent who has been working with the Power 
Policy Committee; and Benjamin V. Cohen, 
counsel for the Power Policy Committee. 

Members of the utility industry were urged 
to acquiesce in the plan as early as possible 
since it was said to be the hope of govern- 
ment officials that it can be submitted to Con- 
gress and approved at this session. It is visual- 
ized as a foundation for the later development 
of St. Lawrence and Niagara river power. 

The new plan is not nearly so ambitious as 
that formerly outlined, and known as the 
“Tate plan,” after its author, Thomas L. Tate, 
consulting engineer for the FPC. It has been 
scaled down to meet possible objections which 
might be raised against it either by private 
industry or in Congress. 

The new plan contemplates the expenditure 
of $190,000,000 as against $600,000,000 in the 
older plan. Government officials admitted, 
however, that the $190,000,000 plan was mere- 
ly the first stage of the larger plan which the 
administration still hopes to undertake. 

At a conference with the President on 
March 25th, Mr. Olds was understood to have 
reported a cooperative attitude on the part of 
leaders of the industry with whom he talked 
in New York, but declined to give details of 
his conversation with the President. He indi- 
cated the utility executives were not likely to 
reach any decision in the matter soon. 


IBA Urges Probe of SEC 


HE Investment Bankers Association of 
America has virtually demanded that the 
Securities and Exchange Commission, pur- 
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suant to its statutory duty, “immediately 
recommend to Congress that the laws ad- 
ministered by the commission be reviewed and 
amended so as to remove deterrents unneces- 
sary for the protection of investors or the 
public, which now impede the operation of our 
economy.” 

This move was said to be the launching of a 
nation-wide program by the association to 
bring about congressional action to curb the 
rapidly expanding powers of the SEC. 

The blame for the prolonged deadlock in 
the capital market that has virtually stopped 
the flow of investment funds into industry was 
placed directly upon the Federal authorities 
and the regulating agencies. The step was re- 
garded in financial circles as the most drastic 
and the statement the most sharply worded 
yet made by such an important part of the 
securities industry. 

The recommendation for a review of laws 
administered by the SEC was contained along 
with others in a 65-page letter mailed on 
March 18th to Jerome N. Frank, chairman of 
the SEC, by Emmett F. Connely, president, on 
behalf of the association. 

Specifically, the letter was a reply to a ques- 
tionnaire sent to the association and other 
business interests on February 29th last, by 
the commission, through Joseph L. Weiner, 
director of its public utilities division. The 
SEC had invited suggestions on how the 
much-discussed and controversial rule on 
“arm’s-length bargaining” between under- 
writers and public utility companies in respect 
to new utility securities, might best be applied. 

The association took the opportunity to urge 
not only a review of all statutes regulating 
security transactions, but specifically recom- 
mended that the SEC rescind its present 
“arm’s-length bargaining” rule, known as Rule 
U-12F-2, 

The association’s letter drew a counter-blast 
on March 19th from the SEC. The IBA was 
charged with preferring “ill- tempered ob- 
structionism and government baiting” to con- 
structive criticism, and with desiring “by any 
subterfuge” to regain “its outlawed privilege 
of operating the financial markets without re- 
sponsibility to anybody but its own little 
group.” The SEC comment on the IBA letter 
read in part as follows: 

“On February 29th, the SEC in good faith 
asked business for suggestions as to how it 
could improve a certain rule under the Hold- 
ing Company Act both from the standpoint of 
the SEC and business. We have already re- 
ceived many intelligent and thoughtful replies 
which promise to be of real assistance and 
for which we are most grateful. 

“This invitation of ours to business to co- 
Operate with us has been seized upon by a 
committee of the Investment Bankers Associ- 
ation, however, as an opportunity to repeat its 
customary opposition not only to the Holding 
Company Act, but to all statutes which Con- 
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gress has adopted for the protection of in- 
vestors and consumers and committed to the 
SEC to administer. This association of the 
large investment bankers—small dealers are 
excluded by the $25,000 capital requirements 
for membership—has issued a lengthy assault 
on all the statutes of the past seven years 
oy investors and consumers, 

“The SEC genuinely regrets that this effort 
to ot the suggestions of business as to 
meeting statutory requirements in a way suit- 
able to business has been thus obstructed. We 
had hoped that, as representatives of leading 
investment bankers definitely concerned with 
the provisions as to which help was sought, 
the IBA might produce some valuable sug- 
gestions.” 

Mr. Connely, replying to the SEC state- 
ment, charged that the SEC had failed to deny 
or correct the alleged misleading statements 
contained in the questionnaire. He declared 
the IBA had made every effort to codperate 
with the SEC but had met with scant en- 
couragement. The SEC, he said, had inti- 
mated that it was not politically expedient to 
recommend any amendments to the laws. 

George C. Mathews recently announced his 
resignation as a member of the SEC, effective 
April 15th, to join Northern States Power. 

Two resolutions were introduced in the 
House of Representatives on March 25th for 
an investigation of the SEC. One was by 
Representative Crawford of Michigan and the 
other by Representative Thorkelson of Mon- 
tana, both Republicans. 


Wagner Submits Trust Bill 


ENATOR Wagner, Democrat of New York, 
S last month introduced a bill for Federal 
regulation of investment trusts. The measure 
would require their registration with the Se- 
curities and Exchange Commission and would 
forbid any investment company from offering 
its securities to the public unless it has a prior 
net worth of at least $100,000. The maximum 
amount of assets which might be supervised 
by one management investment company is 
$150,000,000 under the bill. 

Investment trusts, Wagner said, are subject 
to virtually no regulation by Federal or state 
agencies, though at present they have total 
assets of $4,000,000,000 and exercise signifi- 
cant influence on banks, insurance companies, 
industrial enterprises, and public utilities with 
aggregate resources of $30,000,000,000 

During the past ten years, Wagner alleged, 
4,500,000 purchasers of securities of invest- 
ment trusts and companies have sustained 
losses exceeding $3,000,000,000 out of a total 
investment of $7,000,000,000. This huge loss, 
he maintained, was due in large part to “the 
most flagrant abuses and grossest violations 
of fiduciary responsibility.” 

Wagner asserted that a comprehensive 
study of the subject recently completed by 
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the Securities and Exchange Commission 
proved conclusively that without Federal 
regulation and supervision the interest of 
2,000,000 American investors in these invest- 
—_ would be “substantially threat- 
ened. 


TVA Bonds Subject to Tax 


NTEREST derived from bonds of the Ten- 
nessee Valley Authority is subject to Fed- 
eral income tax, according to a recent ruling 
of the Bureau of Internal Revenue. The rul- 


ing was made in response to a request for 
advice as to the status, for Federal income 
tax purposes, of interest upon bonds of the 
TVA issued under §15C of the act of July 
26, 1939, and applies only to bonds issued under 
that section of the act, as amended, according 
to the bureau. 

All such bonds are understood to be held 
by the Federal Treasury and the RFC. 

The ruling does not involve any other se- 
curities such as bonds issued by cities in con- 
nection with the construction of municipal 
plants. 


Alabama 


Advocates Cheaper Electricity 


oRDON Persons, Montgomery, candidate 
for president of the state public service 
commission, recently announced a 15-plank 
platform, advocating “lower electric rates— 
—_ on the Tennessee Valley Authority yard- 
stick.” 

Persons opposes the veteran Hugh White, 
commission president since 1927, in the May 
7th Democratic primary. His platform is as 
follows: 

(1) Lower electric rates, based on the Ten- 
nessee Valley Authority yardstick; (2) lower- 
ing of gas rates and furnishing of adequate 
service in cold weather; (3) drastic decrease 
in commercial electric rates; (4) free electric 
and gas meter inspection service; (5) im- 
provement of telephone service in rural dis- 
tricts; (6) continued progress in rural elec- 
trification; (7) rate schedules that are under- 
standable; (8) continued codperation with the 
Tennessee Valley Authority; (9) elimination 
of excessive line and minimum charges; (10) 


efficient, fair, and adequate regulation of trans- 
portation companies; (11) elimination of in- 
terference to radio reception, caused by defec- 
tive power lines; (12) regulations to control 
the exporting of power, manufactured in Ala- 
bama, to other states; (13) protection to 
holders of utility stocks; (14) lowering of 
water rates by private utilities; (15) right of 
self-government by cities owning electric light 
or other plants. 


Utility Sale Approved 


pe state public service commission last 
month approved sale of the Alabama 
Power Company’s Hartselle electric distribu- 
tion system to that north Alabama munici- 
pality. 

The city, which operates a competing sys- 
tem retailing TVA power, offered $22,000 for 
the company’s facilities there. It will pay 
$9,000 cash and the company will allow the 
city $13,000 credit for the privilege of salvag- 
ing its system. 


Arkansas 


Wage Guaranty Required 


onTrAcTs for erection of rural electrifica- 

tion lines must provide for a surety bond 
to insure payment of laborers’ wages, State 
Labor Commissioner Ed I. McKinley, Sr., in- 
formed officials of rural electrification codper- 
atives in Arkansas last month. He said one 
contractor had recently concluded a contract 
not containing this provision and laborers had 
lost $600 in wages. 

Mr. McKinley said the Rural Electrification 
Administration had informed him the clause 
providing for the surety bond must be in- 
serted in each contract. He said some co- 
Operatives had not met this requirement. 

The original contractor is held responsible 
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for all wages, whether paid directly by him 
or by a subcontractor, Mr. McKinley said. In 
the one case reported to his office, he said the 
wages were due from the subcontractor and 
the contractor later settled the amount at 50 
cents on the dollar. He said the Labor De- 
partment would seek to recover the balance. 

“To prevent a recurrence of the trouble we 
experienced in this one case, codperatives 
should make certain the surety bond clause is 
inserted in the contract with the original con- 
tractor.” 


“Little TVA” Endorsed 


Fears it was acting in harmony with 
the Arkansas delegation in Congress, the 
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state flood control commission recently 
adopted a resolution approving, in effect, Lieu- 
tenant Governor Bailey’s recent proposal to 
establish a “littke TVA” in Arkansas. 

It was explained the resolution was adopted 
to “show the unanimous approval” in Arkan- 
sas of a proposal to place the Federal govern- 
mentin the business of generating cheap hydro- 
electric power in connection with flood control 
in the White river valley. 

The resolution calls on Congress to au- 
thorize construction of Bull Shoals and Table 
Rock dams. The former is on the Baxter- 
Marion county line; the latter is in Missouri. 
It also recommends that the Federal govern- 
ment install hydroelectric equipment through 
action of the War Department. It was ex- 
plained that the War Department does not 
now hold specific authority to direct such in- 
stallations. 

As outlined in the lieutenant governor’s 
proposal, issued during the absence of Gov- 
ernor Bailey from the state, the plan would 
empower the government to generate elec- 
tricity, sell it to the highest bidder, and then 
control rates by establishing a maximum re- 
sale price. 


Co-op Assessments Discussed 


— for obtaining “equitable tax assess- 
ments” for nine rural electric codperatives 
in Arkansas were discussed with members of 
the state utilities commission and the Arkan- 
sas Corporation Commission by lawyers for 
the codperatives recently. 

Chairman Thomas Fitzhugh of the utilities 


commission said plans for the assessments 
were not completed. He said agreements were 
reached on some points. John F. Wells, a 
member of the corporation commission, and 
Lewis Ultkrug, lawyer for the Rural Elec- 
trification Administration, attended. 

Officials of the corporation and utilities com- 
mission said the state law creating the co- 
Operatives exempted them from the payment 
of sales tax but required that ad valorem 
taxes be assessed. The nine rural electric co- 
Operatives have obtained loans totaling $4,996,- 
000 from the REA, the utilities commission 
said. An additional $257,500 for the state has 
been appropriated but not approved. 


AP&L to Retain Plant 


Sige residents voted overwhelmingly 
last month against a proposal by the city 
administration to obtain an appraisal by the 
Arkansas Utilities Commission of the Arkan- 
sas Power & Light Company’s properties at 
Harrison with a view to taking them over and 
operating them. The vote was 713 to 251. 

Mayor L. C. Holt said that the vote indi- 
cated “a misunderstanding among the voters 
as to the true issue by which the people had 
nothing to lose.” The recent action stopped 
in its inception the move to acquire the prop- 
erties. 

The city council had authorized sale of 5 
per cent bonds for the proposed municipal 
plant, depending on the outcome of the special 
election. An engineering company of Kansas 
City had obtained a contract to build the plant 
conditional on favorable action. 


California 


Ickes Backs Move 


GOVERNMENT move to retain closer control 

over Boulder dam power and effect a cut 
in power rates was cited by Secretary of the 
Interior Ickes recently as in line with his be- 
lief that “the first rights to power belong to 
the people.” 

He also disclosed he had conferred with 
Governor Olson in an effort to further plans 
for setting up a state authority, similar to 
TVA, for the administration of the $170,000,- 
000 Central Valley water and power project 
in California. 


Ickes said a legislative amendment to the 
Boulder Canyon Act was under consideration 
whereby companies manufacturing and pro- 
curing power from the dam would be in the 
status of agents for the government instead 
of lessees of rights. He did not disclose de- 
tails. 

Although commenting that changes would 
be “mostly theoretical,” Ickes said his depart- 
ment hoped to effect “somewhat lower rates 
for power.” He also said such lower rates 
should be possible even under the current set- 
up, by reducing operating costs. Only “de- 
tails’ remained to be ironed out, he said. 


Illinois 


Seeks Rate Cut 


———« to build a city-owned generating 
plant to supply East St. Louis street 
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lights would be placed before the city council 
if the Union Electric Company of Illinois 
failed to grant a 10 per cent reduction in rates 
sought in a contract up for renewal, Com- 
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missioner of Streets Leo J. Dougherty said 
recently. 

Dougherty said his demands for a reduc- 
tion were based on a study of Illinois Com- 
merce Commission reports showing that East 
St. Louis had the second lowest rates in the 
state for domestic and commercial consumers, 
but about the average for municipal rates. 
The commissioner said East St. Louis mu- 
nicipal rates should be among the lowest. 

The utility, an affiliate of the Union Elec- 
tric Company of Missouri, has offered a 5 per 
cent reduction under a 10-year contract, ef- 
fective on date of signature, Dougherty said, 
but commission records showed that under 


contracts for that number of years, 10 per cent 
reductions are generally granted. The city’s 
light bills have been about $4,000 a month 
since the old contract went into effect in 
March, 1934. 

In addition to demanding the 10 per cent 
cut, retroactive to March 1, 1939, when the 
old contract expired, the city was asking that 
the limit on the number of lights to which the 
rates apply be increased to 1,100, to permit 
additions without extra cost. The utility had 
offered to increase the limit to 897. 

An inquiry was said to be under way to de- 
termine whether the city can purchase the 
poles under power of eminent domain. 


Kentucky 


Legislative Bills 


HE state senate on the eve of its recent 
adjournment passed, 30 to 1, a bill which 
would permit rural electric cooperatives or- 
ganized in adjoining states to extend their 
operations into Kentucky for three miles. 
Louisville’s so-called home rule program was 


defeated with the death of such bills as those 
to return assessment of utility franchise values 
to the city, to enable the city to acquire the 
Louisville Gas & Electric Company. The mu- 
nicipal ownership legislation was sponsored by 
the Scholtz administration. 

Telegraph and telephone wire tapping is pro- 
hibited in S. B. 56. 


Louisiana 


Municipal Gas Plant Proposed 


pers to a statement issued at Lafayette 
recently by City Trustee of Property Wil- 
son J. Peck, who said local gas rates were 
higher than those of other cities in that 
section and recommended a municipal plant, 


| officials of the Louisiana Public Utilities Com- 


pany, which holds the franchise for distribu- 
tion of natural gas at Lafayette, declared that 
the local rates were the same as at many other 
points, 

Referring to Peck’s assertion that “numer- 
ous complaints as to the high cost of gas serv- 
ice have been received,” the Louisiana Public 
Utilities Company statement said : 

“It must be borne in mind that the high 
gas bills referred to were incurred at a time 
when weather conditions were the most unu- 
sual in the fifty-two years of our weather 
records.” 


Gas rates in any community are based on 
engineering economics, the statement said. 
These rates are regulated by the state public 
service commission, “so as to provide a fair 
return on the amount of money that is in- 
vested in the physical property.” 

It was subsequently learned that rates for 
natural gas were recently ordered reduced in 
35 Louisiana towns served by the United Gas 
Corporation and application has been made 
for a similar reduction for Lafayette by the 
Louisiana Public Utilities Company. 

Officials of the Louisiana Public Utilities, 
which purchases gas from the United Gas Cor- 
poration for distribution in Lafayette, said that 
after learning of the rate reduction order is- 
sued by the state public service commission, 
the company applied immediately for similar 
benefits for local consumers. The reduction 
was granted by the commission effective with 
monthly bills issued on and after May Ist. 


Michigan 

hearing on reduction of rates of the Michigan 
Consolidated Gas Company was agreed upon 
at Lansing on March 19th 


McCrea informed John j . O'Hara, chairman 
of the state commission, that he had to be in 
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Gas Hearings Delayed 


AS a courtesy to Duncan C. McCrea, Wayne 
county prosecutor, an indefinite adjourn- 
ment of the state public service commission’s 
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Detroit on March 20th for the opening of the 
examination in one of the grand jury cases in 
which he is a defendant. The prosecutor, how- 
ever, did not ask that the commission ad- 
journ the case because he could not be present. 

O’Hara and Park Chamberlain, attorney for 
the gas company, said they concurred with the 
suggestion of James H. Lee, assistant corpora- 
tion counsel of Detroit, that “as a matter of 
courtesy, the case should be adjourned until he 
can be here.” 

With the question of adjournment out of the 
way, the taking of testimony was resumed. 


Manfred K. Toeppen, rate expert, testified 
that the Michigan Consolidated Gas Company 
revenues could be cut by $5,521,000 and that 
it still would be making 5 per cent on its in- 
vestment. He later testified that under condi- 
tions existing today that return is excessive. 

Toeppen arrived at a rate base valuation of 
$50,393,000 for the company’s properties, which 
varied only slightly from that presented by 
John H. Morgan, rate consultant for the De 
troit corporation counsel’s office. The valua- 
tion which the company believes proper is 
$85,436,000. 


Missouri 


Company Wins Tax Suit 


S;; Louis’ suit against the Laclede Power & 
Light Company for $473,417 in occupa- 
tional taxes for the period from 1929 through 
1933 was decided in favor of the company on 
March 18th by Circuit Judge Charles B. Wil- 
liams. He upheld the company’s contention that 
it had charter rights exempting it from a 1917 
ordinance imposing the tax. 

Judge Williams, who had had the case under 
advisement since a trial last May, held that 
the ordinance “clearly and in plain language 
imposes a charge in the nature of rent for the 
use of the streets and is not a license tax for 
the conduct of a business.” For this reason, 
he said, the company’s charter rights to use 
the streets, granted before the ordinance was 
passed, precluded the application of the ordi- 
nance as legislation impairing the obligation of 
contract. 

For the ordinance to be effective, the court 
added, would have required acceptance by the 
company of its terms. The court also pointed 
out that the city had not made any demand 
for payment of the tax until 1934, and there- 
fore was estopped from attempts to collect by 


its “long course of inaction, acquiescence, and 
recognition.” 

The city will probably file a motion for a 
new trial, it was said. The city also has an- 
other suit pending seeking to collect $562,629 
under the ordinance for the four years begin- 
ning with 1934. 

The 1917 ordinance was replaced last year 
by a new ordinance imposing a 5 per cent 
tax, to be paid as a license tax, on gross sales 
of electric power companies. The company has 
filed suit in circuit court attacking the validity 
of the new ordinance. 


Bond Issue Defeated 


gel voters in a special election on 
March 12th defeated a proposal for a mu- 
nicipal bond issue of $6,000,000 for the pur- 
chase of the Springfield City Water Company’s 
properties. Incomplete but conclusive returns 
showed 2,679 for the bond issue and 3,365 
against. 

A syndicate headed by Carleton D. Beh of 
Des Moines, Ia., had a contract with the city 
to purchase the bond issue at par if voters 
approved the issue. 


New Hampshire 


Adopts Sliding-scale Plan 


ye: state public service commission recently 
adopted the sliding-scale plan for regu- 
lating the rates of the Concord Electric Com- 
pany. The company has filed a schedule of 
rates, effective as of April Ist, resulting in re- 
ductions of approximately $30,000 annually. 
The state commission in March, 1939, in- 
stituted an investigation, of the company. Early 
this year the commission, at the company’s 
suggestion, agreed to effect settlement of the 
controversy through conference. These con- 
ferences had as their purpose an attempt to 
devise codperatively a plan of rate reductions 
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fair to all concerned, thus avoiding the further 
delay and cost involved in continued formal 
proceedings and litigation. 

The company’s proposal provided for dis- 
missal of the investigation upon the basis of 
certain undertakings of the company for a pe- 
riod of five years from April 1, 1940. 

The proposal includes a plan whereby rate 
revisions warranted by conditions would be 
made automatically on April 1st of each year 
without uncertainty, expense, or delay. After 
the first year the basic return of $115,000 an- 
nually, adjusted for changes in net fixed cap- 
ital, would be regarded as a minimum ; $125,- 
000 as the basic maximum. 
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New York 


Tax Agreement Ends Suit 


AS agreement was reached recently by the 
city of New York with the Consolidated 
Edison system ending litigation over increases 
totaling $141,000,000 made in the valuation of 
the utility’s property for real estate tax pur- 
poses in 1936 and 1937. No settlement was ar- 
rived at for the tax years 1938, 1939, and the 
first half of 1940, when additional increases 
were made which also are in litigation. 

Although details of the settlement were not 
disclosed, it was understood to provide for 
the acceptance by the Consolidated Edison of 
the $85,000,000 increase in the assessment of its 
properties for 1936 and for a reduction of 
about $35,000,000 in the additional $56,000,000 
increase made in 1937. The 1937 reduction is to 
be apportioned among the various properties 
and subsidiary companies in the Consolidated 
Edison system. 

The net effect of the agreement, it was said, 
is to leave the gross assessment of the utility 
properties for 1937 about $105,000,000 higher 
than it was in 1935 and to entitle the com- 
pany and its subsidiaries to a refund or credit 
of about $1,000,000 on real estate taxes paid 
under protest in 1937. 


World’s Fair Exhibits 


A entirely new exhibit to be called Gas 
Wonderland will be sponsored at the 


World’s Fair by the Gas Industries of Amer- 
ica, which early last month became the first 
1939 exhibitor to announce such extensive 
plans for a complete overhauling and revision 
of its last season’s exhibit. 

The announcement was made after the sign- 
ing of a contract between Harvey D. Gibson, 
chairman of the board of directors of the Fair 
Corporation, and Hugh H. Cuthrell, president 
of Gas Exhibits, Inc., pledging the return of 
the Gas Industries to the 1940 exposition. 

Singing trees, talking flagstones, flaming cac- 
tus plants, disappearing statues, smoke trees, 
and brilliant gas and water fountains will be 
a few of the new features that will enliven 
the 1940 gas exhibit. These phenomena will be 
housed in the Mystery Gardens. 

Officers of the Westinghouse building, one 
of the major industrial exhibits at the fair last 
year, on March 21st announced that they would 
present “a score of new marvels, fresh from 
the research laboratory” this season. The in- 
novations, according to A. P. Craig, exhibit 
director, will be highlighted by “one of the 
world’s highest man-made water cascades.” 
The cascade, now under construction, will 
symbolize “the new heights of technical 
achievement in the electrical industry,” Mr. 
Craig said, and will produce “a symphonic 
combination of color, light, water, and music 
at the Singing Tower of Light.” Three tons 
of water a minute will be pumped to the 15 
waterfalls that-make up the cascade. 


2 
Ohio 


Rate Offer Considered 


ye of Columbus may go to the polls a 
few days after the May 14th primary to 
decide whether they want to end the 15-year- 
old gas rate fight by accepting the new 56-61- 
cent rate and $1,500,000 refund offer of the 
Ohio Fuel Gas Company. 

Developments in the unexpected offer made 
on March 15th to the city council by the gas 
company, which came on the heels of the 
council’s rejection of the company’s 61-cent 
rate and $1,292,165 refund offer on March 
14th, were as follows: 

I. Weaver, president, and Edwin M. 
Tharp, vice president of the gas company, 
would accept a 5-year contract, including a 
56.22-cent rate for two years, a 61-cent rate for 
three years, and an immediate refund to con- 
sumers of $1,500,000 

Racing with the deadline for putting rate 
questions on the May 14th primary ballot, 
council decided that a special meeting might 
not be legal; agreed to consider the new offer 
and the question of calling a special election 
later in May. 
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The gas company would reimburse the city 
for all expense in calling a special election, 
which would be about $35,000. 

The company would agree to pay the city’s 
general fund a minimum of $150,000 from the 
impounded money. This is the amount that 
is expected to be left over after efforts have 
been made to reach all consumers to distribute 
the $1,500,000, in event council and the voters 
accept the proposal. 

City Attorney John L. Davies was requested 
on March 19th by Council President Rodger 
N. Addison to prepare legislation for the call- 
ing of a special election shortly after the May 
14th primaries to permit voters to decide 
whether they want to end the rate contro- 
versy between the city and the gas company. 
Davies has stated that in his opinion no special 
election for the rate proposal can be held. 
He was scheduled to discuss the question with 
the company’s attorney. 

Two counter-rate proposals were suggested 
at the council’s meeting on March 2ist. Coun- 
cilman Arvin J. Alexander submitted a new 
56-60-cent rate proposal, which the company 
said it would study. Councilman Ray G. 
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Hauntz asked the company to prepare a slid- 
ing-scale rate which would reduce cost to small 
consumers. The company agreed to examine 
the suggestion. 

Robert M. Hunter, professor of utility law 
at Ohio State University, charged the council 
“does not understand this complicated matter,” 
and should leave it to experts and attorneys. 
In a move designed to prevent the city and 
the company from accepting a compromise, 
Professor Hunter on March 23rd filed a mo- 
tion in the court of Federal Judge Mell W. 
Underwood asking permission to file an action 
which would call upon the court to grant an 
injunction against any compromise. The mo- 
tion will be heard April 12th. 


Offers Rate Reduction 


F. electric rate reduction amounting to $1,- 
378,000 annually was offered by the 
Cleveland Electric Illuminating Company at a 
recent meeting between company and city offi- 
cials seeking a settlement of the city’s current 
rate fight with the company. The city’s por- 
tion of the $1,378,000 system-wide reduction 
offered by the company would amount to $778,- 
500, but would fall short of the amount called 
for in the present electric rate ordinance. 
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It was not known whether the city would 
accept the company’s proposal or continue the 
rate battle. The voluntary reduction offered 
by the company will be considered by various 
city departments and then presented to the city 
council for consideration, according to a state- 
ment issued by Mayor Harold H. Burton. 

It was reported the CEI feels it is in a 
financial position to make a substantial rate 
cut because of its record-breaking net income 
of $7,332,000 last year, but that it does not 
want to break another record—that of not go- 
ing through a rate fight in the state public 

utilities commission and the courts in the last 
twenty years because of voluntary reductions 
it has made from time to time. 

The present electric rate situation was 
brought about as a result of the city’s expend- 
iture of $50,000 for an investigation of the 
Illuminating Company’s financial and operat- 
ing records, which led to the passage of an 
ordinance calling for a reduction of $1,385,- 
000 a year in the CEI rates for Cleveland. 

The company appealed from the ordinance 
to the state commission and the city filed suit 
in the state supreme court challenging the 
commission’s jurisdiction in the matter. The 
supreme court on March 20th held the city 
must allow the commission to rule first. 


Oregon 


PUD Elections 


SPECIAL election on petitions to create the 

proposed Washington county people’s 
utility district will be held May 17th, the state 
hydroelectric commission announced last 
month. 

The district would embrace 536 square 
miles, with an assessed valuation of $22,465,- 
214. Forest Grove and approximately 15 
square miles surrounding that city would be 
excluded from the project. 

The state hydroelectric commission also has 
fixed May 17th, the date of the primary elec- 
tion, for a special election to vote on petitions 
for creation of the proposed Yamhill county 
people’s utility district. The proposed district 
would embrace 379 square miles or 53 per cent 
of Yamhill county. The cities of McMinnville 
and Newberg, together with the territory 
served by the McMinnville municipal electric 
plant, are excluded from the project. The as- 
sessed valuation is $12,750,000. 


New Schedules Filed 


ORTLAND General Electric and Northwest- 

ern Electric companies on March 15th filed 
new schedules reducing rates in commercial 
and industrial lighting and small power serv- 
ice by $632,000, effective March 25th. 
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With residential rate reductions of $800,000 
effective on March 15th, total savings to cus- 
tomers ordered since December will approxi- 
mate $1,500,000 annually. The companies 
were expected to file revised rates for high- 
voltage industrial service and also for apart- 
ment houses, adding from $200,000 to $300,000 
to commercial savings. 

The recent changes were filed in the office 
of Ormond Bean, state public utilities com- 
missioner, at Salem. 

The two companies serve approximately 
20,000 commercial customers. Those users 
who are now receiving a favorable average 
rate because of special types of load and 
energy uses would not benefit under the new 
schedule and will continue under the present 
rate. 

The new rates start at 34 cents per kilowatt 
hour, instead of the present top of 5 cents. 
Demand charges were eliminated for all loads 
of 5 kilowatts or less, rate forms were simpli- 
fied, and the number of schedules was re- 
duced. 

Of the $632,000 savings expected from the 
commercial rates filed recently, $225,000 will 
go to customers of Northwestern Electric in 
Portland and Vancouver, and $407,000 to PGE 
customers throughout the Portland area sys- 


tem. 
The Portland General Electric Company 
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subsequently announced a method of “mer- 
chandising” the changes in both residential 
and commercial customer classifications. The 
plan was adopted, officials said, so that the 
reduced rates can be more readily understood 
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by busy housewives and business men who 
haven’t time to figure out how much they pay 


per kilowatt hour. Customers hereafter will 
be billed at a particular rate per kilowatt hour 
for each particular monthly consumption. 


Pennsylvania 


New Rate Tariff Accepted 


NEw tariff of the Duquesne Light Com- 

pany, Pittsburgh, providing rate reduc- 
tions totaling $1,724,000 a year for 250,000 
consumers, was unanimously accepted on 
March 19th by the state public utility com- 
mission. 

With the new tariff, the company’s total re- 
ductions in the last three years now approxi- 
mate $3,000,000. The rates were cut in August, 
1937, by $1,250,000 in a temporary order of 
the commission. 

Although he entered a concurring vote in 
the motion to accept the company’s reduc- 
tions, Commissioner Thomas C. Buchanan de- 
clared he believed “the reduction should be 
more, and that there should be a reduction for 
consumers of less than 40 kilowatt hours.” 

Chairman John Siggins, Jr., and Commis- 
sioner Ralph W. Thorne joined Commissioner 
Richard J. Beamish in a statement setting 
forth reasons for accepting the company’s 
offer. “In my judgment and in the judgment 
of our technicians,” the statement said, “the 
reduction of $1,724,000 represents a fair ad- 


justment, when all factors are taken into con- 
sideration.” 


Court Delays Ruling 


o of a $1,263,000 rate increase by 
the People Natural Gas Company of 
Pittsburgh last month won a temporary delay 
in a state superior court decision on whether 
to permit the increase to go into effect. Seven 
superior court judges heard final arguments 
on March 20th at the end of their March term 
at Harrisburg and disbanded without an indi- 
cation of when they may hand down their 
opinion on the petition of the Peoples Com- 
pany. 

The court was scheduled to hold its next 
session in Pittsburgh on April 8th, when the 
rate increase itself will come before the court 
for review of the action taken by the state 
public utility commission to prevent the in- 
crease. Attorneys for the gas company had 
asked an order that would permit them to col- 
lect the increased rate pending a final de- 
termination in the courts on whether the in- 
crease in rates is reasonable. 


South Carolina 


Santee-Cooper Reports 


HE fourth annual report of the South 

Carolina Public Service Authority, the 
state agency which is building the Santee- 
Cooper power project with $40,000,000 in Fed- 
eral funds, went to the state general assembly 
on March 19th. 

In accordance with law, the report was for- 
warded by the authority to Governor Burnet 
R. Maybank, chairman of the authority’s ad- 
visory council, who, in turn, and in accordance 
with law, transmitted it to the assembly. 

The report, covering the activities of the 
authority in the fiscal year which closed June 
30, 1939, is chiefly a narrative of the organiza- 
tion of the authority’s forces and those of 
the Public Works Administration for the 
work of constructing the development. Con- 
struction now has advanced to the point where 
the project is more than 15 per cent completed, 
it was said. 

In one respect, the report went beyond June 
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30th, to report that on January 1, 1940, the 
authority had acquired 102,014 acres of the 
188,735 needed for the project. 

The report of the annual fiscal audit of the 
affairs of the authority was sent some time 
ago to the general assembly. Also, the assem- 
bly has already received a report on the labor 
and general employment situation on the de- 
velopment. 

As this report is entirely of the activities of 
the past fiscal year, it does not include many 
developments in regard to the project that 
have occurred since June 30th, including 
events which led up to a demand that it be 
investigated by the general assembly. The 
house on March 20th approved a resolution to 
investigate the administration and manage- 
ment of the authority, and appropriated $2,500 
for that purpose. 

The authority’s report gives accounts of the 
administrative organization, the loan-and- 
grant agreement with the PWA, of land-ac- 
quisition activities, of the organization and 
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work of the legal department, of wr gered 
and construction progress, of the work of the 
authority’s industrial and development divi- 
sion, of timber purchases, of health and sani- 
tation work, and of the PWA organization 
supervising the construction of the power 
project. 


Rural Line Fight 


HE fight between the state rural electri- 
fication authority and advocates of rural 
electric codperatives headed for the state 
senate late last month when a bill by Senator 
John F. Williams of Aiken to transfer the au- 
thority’s lines to codperatives was placed on 
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the calendar without first referring it to a 
committee. 

Members of the judiciary committee an- 
nounced they had agreed not to report on a 
similar bill by Williams which had been re- 
ferred to them but to let the senate act as 
it wished without recommendation. 

Williams said that his new bill, which would 
declare “the policy of the general assembly” to 
be “that the furnishing of electric service to 
persons in rural areas of this state can be 
more effectively promoted and accomplished 
by codperatives than by the authority,” had 
been drafted by leaders in the codperative 
movement in the state and Federal rural elec- 
trification officials. 


Tennessee 


Power Surcharge Dropped 


HE Pulaski board of mayor and aldermen 

last month voted in favor of a resolution, 
submitted by Alderman J. B. Abernathy, 
chairman of the city light committee, provid- 
ing for the removal of a 10 per cent surcharge 
to commercial and industrial consumers of 
electric energy in the area supplied by Pulaski. 


The reduction does not affect residential con- 
sumers. 

Abernathy said the reduction in revenue re- 
sulting from the removal of the surcharge 
would amount to about $1,000 per month. 

J. M. Peavey of Nashville, TVA district 
manager, conferred with city officials regard- 
ing the surcharge removal and gave his ap- 
proval to the measure. 


Washington 


Dispute over Purchase Settled 


HE dispute in the ranks of the Public 

Utilities District Commissioners’ Associa- 
tion over the methods to be used in acquir- 
ing Puget Sound Power and Light Company 
holdings in Washington state appeared set- 
tled recently after a stormy session in Seat- 
tle in which two opposing groups within the 
organization reunited and pledged themselves 
to work in harmony. 

The recently created Consumers’ Non-Profit 
Public Power Corporation, composed of eight 
PUD commissioners who advocate outright 
purchase of the power company’s holdings, an- 
nounced after the meeting, however, that the 
coéperatives would not disband, but will con- 
tinue to work with Guy C. Myers, New York 
promoter and financial agent, representing a 
syndicate of investment bankers who have 
agreed to finance purchase of the company. 
Any negotiations with Myers and the company, 
however, would not be transacted solely with 
the new group, but with the entire commis- 
sioners’ association, it was recently agreed. 

At the same time it was learned that the 
commissioners’ group was considering a policy 
advocated by the codperative ; that is, the possi- 
bility of negotiating for the outright pur- 
chase of the power company’s property rather 


than by acquiring it piecemeal through sep- 
arate PUD districts. 

Those opposing the Myers’ plan asserted 
purchase of the power company’s properties 
would not have to receive the approval of all 
commissioners, whereas association dealings 
would require approval of all commissioners. 
Likewise, it was asserted, the established PUD 
policy makes for possible RFC financing, 
whereas the contract with Myers would pre- 
clude RFC aid. 

United States District Court Judge John C. 
Bowen on March 19th extended until April 
30th the trial date of condemnation proceed- 
ings in which Public Utility District No. 1, 
Whatcom county, is seeking to have a jury 
determine the value of certain properties of 
the Puget Sound Power and Light Company 
in that district. 


City Light’s Best Year 


eng: City Light had its best year in his- 
tory in 1939, with revenues amounting to 
$6,128,742.45, the annual report of Arthur O. 
Olsen, chief accountant, showed recently 
when filed with Mayor Arthur B. Langlie and 
the city council. 

The best year heretofore had been 1938, 
with revenues of $5,859,973.54. 
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N application by International Utili- 
ties Corporation for authority to 

pay out of capital or unearned surplus 
a part of unpaid preferred stock divi- 
dends was denied by the Securities and 
Exchange Commission. Among the fac- 
tors considered by the commission was 
the restriction on foreign exchange as a 
war measure. One of the company’s sub- 
sidiaries, herein called Dominion, is a 
Canadian corporation affected by the war 
regulations. As stated by the commission : 


The Canadian government by Order in 
Council under authority of the War Meas- 
ures Act has established the Foreign Ex- 
change Control Board of Canada, which 
body has promulgated regulations with re- 
spect to foreign exchange. The avowed ob- 
ject of these regulations is to conserve for- 
eign exchange. 

Some of these apply specifically to the 
payment of interest or dividends by Cana- 


The Latest 
Utility Rulings 


Canadian Foreign Exchange Restrictions Are 
Hindrance to Dividend Payments 








issued and offered for public subscription, 
or any dividend payment can be made only 
with the approval of the Foreign Exchange 
Control Board, after application made 
thirty days in advance. Such payments can 
be made only out of current earnings as the 
same are defined and computed by the board. 
In addition, Canadian currency can only be 
converted into American dollars at a dis- 
count, which presently is approximately 10 
per cent. 

The effect of this situation upon Do- 
minion is obvious. The exchange discount 
will in the future reduce its income by that 
amount. While, according to the record, no 
difficulties have so far been encountered in 
transferring funds and the management of 
International regards the possibility of a 
diminution or stoppage of Dominion’s in- 
come because of exchange restrictions as re- 
mote, we nevertheless regard these restric- 
tions as a present potential impediment to 
the undiminished flow of income from the 
Canadian subsidiaries to Dominion and ulti- 
mately to International. 


dian corporations to nonresidents. Any ke International Utilities Corp. (File 
payment of interest, except on securities Nos. 51-28, 51-37, Release No. 1924). 
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Commission Asserts Power to Probe Activities 
Of Rate Organization 


bie J. Lipko, president of the Penn- vania Power & Light Company. The 
sylvania Utility Consumers Service, commission, in describing these state- 
Inc., and formerly executive director of ments, said: 


the Pennsylvania Public Ownership 
League, unsuccessfully sought to evade 
an investigation by the Pennsylvania 
commission. The commission held that 
it had power to investigate Lipko and 
also Pennsylvania Utility Consumers 
Service, Inc. 

The investigation was the result of 
erroneous and misleading statements 
made in radio addresses and in corre- 
spondence relating to rate complaints and 
reparation claims against the Pennsyl- 
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They are to the effect that, as a result of 
the efforts of Lipko and Pennsylvania Pub- 
lic Ownership League in prosecuting a com- 
plaint against the rates of Pennsylvania 
Power & Light Company at C. 10731, the 
public is entitled to refunds from that 
utility in the amount of some twenty million 
dollars; that consumers individually or in 
small groups would be unable, because of 
the great expense involved, to secure the 
refunds to which they might be entitled from 
Pennsylvania Power & Light Company, 
and that an organization such as Pennsyl- 
vania Utility Consumers Service is neces- 
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sary to enable the public to accomplish that 
purpose. Further statements are to the ef- 
fect that_Pennsylvania Utility Consumers 


Service, Inc., is an organization equipped 
and qualified to assist the public in securing 
rate reductions and refunds, and that the 
statements which were made in behalf of 
Pennsylvania’ Utility Consumers Service, 
Inc., regarding reparations from Pennsyl- 
vania Power & Light Company, were 
based on the corporation’s independent study 
and research of the utility’s properties and 
affairs. 

Mr. Lipko had commenced a rate pro- 
ceeding against the utility in 1935, but, 
in the words of the commission, “not a 
scrap of testimony was ever offered in 
support thereof by complainants or by 
anyone in their behalf.” The commission 
said there was “not the slightest founda- 
tion for any assertion that the public” 
would be entitled to refunds by reason 
of the efforts of Lipko and Pennsylvania 
Public Ownership League in respect to 
that complaint. A later proceeding in 
which rate reductions had been ordered 
was conducted solely by the commission. 

The provisions of the Public Utility 
Law itself, said the commission, contra- 
dict statements that because of the ex- 
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pense involved the consumer is not in a 
position to secure redress for any proven 
excess collection by any utility without 
the formation of a large organization for 
that purpose. The commission said it had 
power, and it was its duty, on its own 
initiative in every rate case fully to adju- 
dicate the matter of refunds. The com- 
mission said that nothing in the record 
supported Lipko’s statement that his or- 
ganization was capable of assisting the 
public or the commission in securing rate 
reductions and refunds. 

The commission asserted jurisdiction 
to investigate Lipko because he was a 
party to the rate proceeding commenced 
by his complaint. It asserted jurisdiction 
over Public Utility Consumers Service, 
Inc., under its general power to inquire 
into the activities of any person or cor- 
poration which appear calculated to 
“cheat the consumers of public utilities 
of full benefit of the reparation provi- 
sions of the Public Utility Law, entrusted 
to the commission for administration.” 
Pennsylvania Public Utility Commission 
v. Lipko et al. (Complaint Docket No. 
12804). 
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Massachusetts Commission Discusses Service 


Obligations of Railroad 


P Syren diminution in passen- 
ger accommodations was permitted 
by the Massachusetts Department of 
Public Utilities on application by trus- 
tees of the New York, New Haven & 
Hartford Railroad Company as opera- 
tors of the Old Colony Railroad Com- 
pany. Substantial passenger traffic op- 
erating losses and the pendency of a peti- 
tion for reorganization were important 
factors considered by the commission. 
The plan for decreasing service had 
been speedily prepared and presented to 
the commission for consideration, but the 
commission insisted that it must recog- 
nize its statutory responsibility for serv- 
ice regulation. It was said: 
Mindful of that responsibility, we would 


be less than candid not to say that the haste 
in which these proceedings were conceived, 
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the rapidly succeeding events concerning 
the trustees and those whom they represent 
taking place before other tribunals, and pre- 
dictions of probable consequences of our 
failure to acquiesce promptly in the pro- 
posed plan, are not conducive to security of 
thought nor the freedom of action with 
which we are accustomed to approach our 
problems. 


The commission also had in mind the 
fact that to order into effect an amended 
plan which was short in any respect of 
the provisions of the trustees’ petition 
would be to trench upon the rights of 
holders of millions in invested securities, 
that such a course would of a certainty 
result in abandonment of the entire Old 
Colony system or that the Old Colony 
would at once be thrown into receiver- 
ship. 

Admittedly there was danger in de- 
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lay, but there was also said to be danger 
from acting in haste. 

It has been falsely assumed, said the 
commission, that a rail carrier ought to 
be required to transport passengers only 
where such passenger operations can be 
made to meet the costs of service. Com- 
muter service, it was pointed out, has 
never been considered a profitable part 
of the business but is regarded rather in 
the nature of a public obligation which 
the carrier owes in return for the enjoy- 
ment of its entire franchise. 
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In the interest of the entire community, 
the commission continued, a railroad 
must operate a comprehensive service, 
not merely the fractional parts of its sys- 
tem on which the traffic is most remuner- 
ative. Nevertheless the commission did 
not believe that the railroad should oper- 
ate a train at a substantial loss for the 
sole purpose of serving a convenience 
where an existing substitute service was 
available. Re Trustees of New York, 
New Haven & Hartford Railroad Co. 
(D.P.U. 5970). 
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Loss of Commission Control Not an 
Objection to Property Sale 


PPROVAL of the sale of interstate elec- 
tric facilities of the Twin State Gas 
& Electric Company was granted by the 
Federal Power Commission where found 
under the circumstances to be consistent 
with the public interest. The commission 
claimed jurisdiction of the proceeding al- 
though the acquiring or vendee corpora- 
tion was not before it. 

The argument had been advanced that 
the application should be denied for the 
reason that approval might possibly re- 
sult in eventually eliminating the appli- 
cant from the regulatory authority and 
control of the commission. The commis- 
sion displayed an attitude strikingly dif- 
ferent from that of many governmental 
agencies, ever grasping for more power, 
by holding that this was not a valid ob- 


jection. The commission said in part: 


The fact that the sale and disposition of 
facilities, as here proposed, may be a step 
in the direction that eventually results in 
the vendor company obtaining a status 
other than that of a public utility within 
the jurisdiction of this commission cannot 
be said to afford a sufficient basis for with- 
holding our approval. Indeed, we have no 
hesitancy in asserting that where the valid 
exercise of our authority may curtail or 
diminish the possibility of application of 
that same authority, such circumstance will 
not deter us from discharging our duty. 
The question here presented is whether the 
matter before us falls within the scope of 
the authority conferred upon us and will the 
approval of the proposed transaction be 
consistent with the public interest. 


Re The Twin State Gas & Electric Co. 
(Opinion No. 44, Docket No. IT-5513). 


& 


Holding Company Permitted to Advance Funds 
To Subsidiary to Make Interest Payment 


HE Southeastern Electric and Gas 

Company, a registered holding com- 
pany, was permitted by the Securities 
and Exchange Commission to advance 
$53,500 to Eastern Power Company, a 
registered holding company subsidiary, 
pursuant to a declaration under Rule U- 
12B-1 promulgated under § 12 of the 
Public Utility Holding Company Act. 
The advance, on which no interest was 


507 


to be paid, was, together with other cur- 
rent funds, to be used by the subsidiary 
for the purpose of paying interest on a 
note held by a bank. This note had been 
guaranteed as to principal and interest 
by the declarant. 

The only source of income of the sub- 
sidiary is from dividends on the com- 
mon stock of its two subsidiaries, but, 
owing to dividend restrictions and insuf- 
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ficient earnings, additional funds were 
needed to make the payment on the note. 
The commission observed, in connection 
with this situation: 


In view of the earnings prospects of 
Eastern Power Company, it would seem 
that the declarant might be called on re- 
peatedly to make advances similar to that 
proposed here, and since the declarant has 
guaranteed the principal of and interest on 
the Chase note, this would lead to wholly 
unsatisfactory intercorporate complications. 
Declarant recognizes this situation and has 
decided to merge Eastern Power Company 
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into itself. The necessary application to ef- 
fect such merger has been filed with the 
commission. No consideration has as yet 
been given to this application. 

Pursuant to par. (d) of Rule U-12B-1, 
we find that the proposed advance of cash 
on open account is in the interest of inves- 
tors and does not adversely affect the public 
interest or the interest of consumers, and is 
not in circumvention of any provisions of 
the act, or rule or order of the commission 
thereunder. 


Re Southeastern Electric & Gas Co. (File 
No. 67-6, Release No. 1955). 
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Carrier Fails to Overcome Statutory 
Presumption As to Status 


Nort Dakota statute provides that 
transportation for more than one 
consignor or to more than three con- 
signees by any motor carrier shall be 
prima facte evidence that such motor car- 
rier is operating as a common carrier. 
The commission recently held that a car- 
rier had failed to overcome the presump- 
tion raised by the statute where the car- 
rier declared that he did not intend to 
transport for the public generally but 
only for a wholesale house and to 165 
stores. 
The commission said: 
The test as to whether a carrier is a con- 


tract carrier or a common carrier is, first 
(the presumption under the statute having 


been overcome) as to whether the carrier 
holds himself out to the public. The dec- 
laration of the carrier alone is not exclu- 
sively determinative. A carrier might con- 
tend that he does not hold himself out to 
the public as a common carrier, when in 
reality, and considering the number of con- 
signees or consignors, the actual result of 
his operation is the same. 

It is possible, under the law, for a car- 
rier to be a common carrier even though the 
commodities which he transports are lim- 
ited, the territory from which or to which 
he transports is limited, or the consignors 
and/or consignees are limited. The ques- 
tion is one primarily of fact to be deter- 
mined by the fact-finding body from the 
circumstances of each case. 


Re Erickson (Case No. C-127). 
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Relative Revenues of Parent and Subsidiaries 
On Application for Exemption 


HE Washington Gas Light Company 

was granted exemption under 
§ 3(a) (2) of the Holding Company Act, 
as a holding company predominantly a 
public utility company whose operations 
as such do not extend beyond the state 
in which it was organized and states con- 
tiguous thereto. This company was or- 
ganized and operating in the District of 
Columbia, and its subsidiary companies 
were organized and operating in con- 
tiguous territory in Maryland and Vir- 
ginia. The parent company held all the 
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outstanding stock of the subsidiaries. 

Comparative statistics of the applicant 
and its subsidiaries showed the follow- 
ing percentages of the subsidiaries with 
relation to the holding company: gross 
operating revenues (eliminating inter- 
company sales), 23.73 per cent; gross 
fixed utility assets, 18.21 per cent; net 
fixed utility assets, 17.43 per cent; in- 
vestments in and advances to utility sub- 
sidiaries, 15.40 per cent; net operating 
income, 16.40 per cent; gas sold—thou- 
sand cubic feet (excluding sales to sub- 
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THE LATEST UTILITY RULINGS 


ion, in discussing these figures, made the 
following statement : 


We have had occasion to grant exemp- 
tion under § 3(a) (2) at various times, but 
in most of the cases where exemptions were 
granted the percentage of gross operating 
revenues of the subsidiaries of the respec- 
tive applicants did not exceed 10 per cent. 
However, there is nothing in such decisions 
to indicate that 10 per cent should fix the 
upper level. In one case, Re Rockland 
Light & Power Co. (1936) 1 SEC 354, an 
exemption was granted under this section 


foregoing comparative statistics with re- 
spect to applicant and its subsidiaries that 
the percentages obtained are on the whole 
greater than 10 per cent. However, an ex- 
amination of the cases in which we have 
recently denied applications under this sec- 
tion will indicate that the percentages ob- 
tained in similar comparative statistics there- 
in are substantially higher than those ob- 
tained in the instant proceeding. It will also 
be noted that in the instant case all of the 
outstanding securities of the applicant’s 
subsidiary companies are owned by the 
parent. This was likewise true in the sys- 
tem under consideration in the Rockland 


Light & Power Company Case. 


Re Washington Gas Light Co. (File No. 
31-218, Release No. 1964). 
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where the sales at retail by the subsidiary 
companies approximated 19 per cent of the 
consolidated gross operating revenue of the 
entire system. It will be noted from the 


Denial of Right to Transfer from Capital Account 


to the commission shall not file such a 
certificate unless it shall have endorsed 
thereon the consent and approval of the 
commission. It was the position of the 
company and of the court below that such 
a consent and approval were at most a 
merely formal matter and that if the cer- 
tificate was regular in form, indicating 
compliance with statutory requirements, 
the approval by the commission was per- 
functory. 

The appellate court observed that all 
of the common stock of the company was 
owned by a holding company, while much 
of the preferred stock and many of the 
bonds had been sold to the public. Al- 
though the present officers stated that 
the surplus liberated would not be used 
for dividends, this representation might 
not be followed by new officers. The 
court said that approval by the commis- 
sion of the issuance of bonds and stocks 
would have little meaning if later the as- 
sets back of them could be diverted to 

Section 38 of the Stock Corporation other classes of securities. Rochester 
Law provides that a corporation subject Gas & Electric Corp. v. Maltbie et al. 
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Woman Employing Husband in Business May 
Be Bona Fide Operator 


n order of the New York Supreme 
Court, annulling an adverse deci- 
sion of the commission on a petition for 
approval of a certificate reducing capital 
and transferring the reduction to a con- 
tingency reserve, has been reversed by 
the appellate division of the state supreme 
court. The order of the commission, said 
the appellate court, did not encroach upon 
the rights of the company. 

Several years ago the directors of the 
company by resolution had transferred 
$5,500,000 from two surplus accounts to 
capital applicable to common stock. The 
commission was asked to approve a 
transfer, from the capital account to the 
contingency account, of $3,000,000, being 
a part of the $5,500,000 mentioned. Stat- 
utory authority for this transfer is found 
in § 36 of the Stock Corporation Law, 
which authorizes a stock corporation to 
effect a reduction in its capital so as to 
eliminate amounts previously transferred 
to it by resolution of the directors. 


N order of the Pennsylvania com- two women for a contract carrier permit 
mission refusing an application by under the so-called “grandfather” clause 
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of the Public Utility Law was reversed 
by the superior court, and the commis- 
sion was directed to grant the permit. 
The court ruled that good faith opera- 
tion, in accordance with the statutory re- 
quirement, had been shown. 

The money used in the purchase of the 
trucks had been inherited, and the part- 
nership entrusted the active management 
of the business to the husband of one 
of the partners. Concerning this circum- 
stance the court said: 


It is a novel proposition that a married 
woman, since the emancipation of women in 
this state, ceases to be a bona fide owner 
and operator of a business venture if she 
employs her husband to manage that busi- 
ness for her. It is a matter of universal 
knowledge that some men would be skilled 
in the management of business and splendid 
executives except that they are poor finan- 
ciers, and it is not an unusual experience to 
find wives better managers of finances than 
their husbands. It is not strange that, when 
a married woman inherits her own money 
from her family and embarks in business, 
she should keep her fingers on the purse 
strings even though she, at the same time, 


allows her husband to take charge of the ck. 
tails of a business which calls for the en. 
ployment of drivers and roustabouts anj 
the making of business contracts with othe 
men. By such practice these partners di 
not cease to be bona fide operators. 


In an application under the “grant. 
father” clause, said the court, neither th 
necessity for service nor the busines 
ability of the applicant is a matter to bk 
considered in the issuing of a permit. The 
legislature attached no such condition ty 
its proviso, and neither the commission 
nor the court had a right to supply suct 
a condition. 

The statutory provision relating t 
good faith operation was construed a 
recognizing and continuing in force serv-f 
ice bona fide performed by contract mo- 
tor carriers on the effective date of the 
act as a matter of right. The court said 
that the condition that such contract car- 
riers should be bona fide meant that they 
must be genuine contract carriers with FF 
out deceit or fraud. Puhl & Falconer v 
Pennsylvania Public Utility Commission. 
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Other Important Rulings 


\ \ 7 HILE a public utility may issue an 
unsecured promissory note payable 


on or before twelve months after date of 
issue without securing the consent of the 
commission, it may not execute a mort- 
gage or other encumbrance upon its 
properties used in its public utility opera- 
tions without first being authorized by the 
commission to do so, it was held by the 
California Railroad Commission. Re 
Consolidated Cargo Co. (Decision No. 
32700, Application No. 23158). 


The Missouri commission held that it 
has jurisdiction over the transportation 
of freight between two points in the 
state, although en route the freight is 
carried across the state line, since it is not 
commerce between states, provided Con- 
gress has not preémpted the field in this 
particular field of regulation. Anderson 


Motor Service Co. Inc. v. Acme Fast 
Freight, Inc. (Case No. 9786). 


The Missouri commission disclaimed 
authority to permit motor carrier service ff 
to and from points hereafter established F 
on the route of a motor carrier, in viewf 
of the statutory provision for notice and 
hearing before a carrier can be author- 
ized to furnish service. Re Burlington} 
Transportation Co. (Case Nos. 8820,¥ 
8843, 8861). 


Local draymen may carry separate 
shipments to carrier depots and advance 
carrier charges without having an oper- 
ative right as freight forwarders, it was 
ordered by the California Railroad Com- 
mission. Re Carley & Hamilton, Inc. 
(Decision No. 32765, Application No. 
22327). 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports, 
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ALABAMA PUBLIC SERVICE COMMISSION 


Re Alabama Water Service Company 


[Docket No. 6361.] 


Depreciation, § 14 — Basis — Property cost. 
1. Accruals to depreciation expense of an electric utility should be based 
on the cost of the tangible depreciable property, p. 129. 

Depreciation, § 51 — Amount — Electric utility. 
2. A depreciation rate of 2 per cent per annum of the tangible depreciable 
property of an electric utility was approved, p. 129. 

Depreciation, § 22 — Basis — Revenue. 
3. Accruals to retirement reserve account of a water utility based on a 
percentage of net revenue from operations, before deductions for retire- 
ment expense, were approved, p. 129. 

Depreciation, § 81 — Amount — Water utility. 


4, Retirement reserve accruals amounting to 20 per cent of net revenue 
from water operations, before deductions for retirement expense, were 
approved, p. 129. 


[January 25, 1940.] 
| qanaig for approval of annual accruals to retirement re- 


serve account of water utility and accruals as depreciation 
expense of electric utility; accruals determined. 


¥ 


By the ComMIssIon: 

[1-4] Alabama Water Service 
sCompany, respondent in this proceed- 
ing, requests the Commission to ap- 
prove accruals to Retirement Reserve 
Account as charges against operating 
expense of respondent’s water utility 
properties for the year 1940 on the 
same basis as that heretofore approved 
by the Commission for respondent 
since 1932, namely, 20 per cent of the 
net revenue from water operations be- 
fore deductions for retirement ex- 
pense. 

Respondent also requests approval 
of annual accruals of $60,000 as de- 
preciation expense for its electric util- 


[9] 129 


ity property for the calendar year 1940 
which is the same amount as accrued 
in 1939, 

The Commission has been furnished 
with respondent’s operating budget 
for the year 1940, together with an 
estimate of its retirement require- 
ments for the same year. The Com- 
mission has in its records detail of 
the operations of respondent for the 
twelve months’ period ending Novem- 
ber 30, 1939, and its operating and 
corporate history for a number of 
years prior to this date. 

Respondent has recently filed with 
the Commission a statement of its re- 
classification of its electric property 


32 PUR(NS) 





ALABAMA PUBLIC SERVICE COMMISSION 


fixed capital accounts showing in de- 
tail the original cost of its tangible 
electric property. The Commission is 
of the opinion that the electric accru- 
als should be based on the cost of 
the property and that such accruals 
should be at the rate of 2 per cent per 
annum of the tanglble depreciable 
property. 

The Commission has given consid- 
eration to the annual reserve require- 
ments of respondent and finds that the 
accruals for the calendar year 1940 re- 
quested by respondent for its water 
properties are reasonably adequate and 
such request of respondent should be 
and is hereby approved. 

Appropriate order follows: 


Supplemental Order of the 
Commission 


The premises considered : 
It is ordered, that accruals through 


operating expenses to respondent's de. 
preciation reserve account for its elec. 
tric utility properties be made for the 
calendar year 1940 at the rate of 2 per 
cent per annum of the tangible depre. 
ciable electric property. The monthly 
accrual is to be 1/12 of 2 per cent of 
the amount of tangible depreciable 
electric property at the end of the pre. 
ceding month. 

It is further ordered by the Con- 
mission, that accruals through operat- 
ing expenses to respondent’s retire- 
ment reserve account for its water 
utility properties be made at the rate 
of 20 per cent of the net operating 
revenue before deduction for retire. 
ment reserve for the calendar year 
1940. 

Jurisdiction in this cause is hereby 
retained for such further order or or- 
ders as the Commission finds just, 
reasonable, and necessary. 





SECURITIES AND EXCHANGE COMMISSION 


Re H. M. Byllesby & Company et al. 


[File Nos. 31-379, 31-420, Release No. 1882.] 


Intercorporate relations, § 19.21 — Holding company — Control —Stock owner. 


ship. 
1. The 


phrase “with power to vote” as used in § 2 (a) (7) (A), 


USCA § 79b (7) (A), of the Holding Company Act, which provides 
that a holding company means any company which owns, controls, o 
holds with power to vote, 10 per cent or more of the outstanding voting 
securities of a public utility or holding company, qualifies only the word 
“holds” and not the words “owns” or “controls,” p. 140. 


Intercorporate relations, § 19.21 — Holding companies — Stock ownership — Vo- 


ing trust certificates. 


2. Ownership of voting trust certificates constitutes ownership of voting 
securities within the meaning of § 2 (a) (7) (A), 15 USCA § 79b (7) 
(A), of the Holding Company Act; and, therefore, beneficial ownership 
of more than 10 per cent of the outstanding voting securities of a registered 
holding company renders the owner thereof prima facie a holding com: 
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pany, even though these securities are deposited with voting trustees, p. 
140. 


Intercorporate relations, § 19.21 — Holding company — Exemption. 

3. Applications for orders declaring companies not to be holding compa- 
nies and that they be exempted from provisions of the Holding Company 
Act, cannot be granted where it has not been shown that the applicants 
do not exercise such a controlling influence over the management or policies 
of any public utility or holding company as to make it necessary or ap- 
propriate in the public interest, or for the protection of investors or con- 
sumers, that the applicants be subject to the obligations, duties, and lia- 
bilities imposed upon holding companies, p. 141. 


Intercorporate relations, § 14.1 — Holding companies — Federal regulation — 
Controlling influence — Statutory construction. 


4. The term “controlling influence” as used in the Holding Company Act 
not being defined therein, the Securities and Exchange Commission must 
interpret it in its statutory context and in the light of its legislative history 
and decisions of the courts dealing with analogous provisions, p. 141. 


Intercorporate relations, § 14.1 — Holding companies — Federal regulation — 
Control — Statutory construction. 
5. Congress, in passing the Public Utility Holding Company Act, meant by 
the term “controlling influence” something less in the form of influence over 
the management or policies of the company than control of a company, 
p. 141 
Intercor porate relations, § 19.21 — Holding companies — Exemptions — Control. 


6. The form in which a controlling influence is exercised is unimportant, 
since it is the fact of controlling influence rather than the device employed 
to achieve that end that is important for purposes of exemption under the 
Holding Company Act, p. 141. 


Intercorporate relations, § 14.1 — Holding companies — Controlling influence. 
7. The existence of a controlling influence within the meaning of the 


Holding Company Act is not dependent upon the possession of a majority 
of the voting stock of a company, p. 141. 


Intercorporate relations, § 14.1 — Holding companies — Voting trust — Control. 


8. A voting trust cannot effectively insulate the control which ownership 
of a block of stock carries, within the purview of the Holding Company 
Act, especially when the trustees, as shown by the operation of the trust, 
are not completely independent of the depositors of stock, p. 144. 


Intercorporate relations, § 19.21 — Holding companies — Federal regulation — 
Declaration as to status. 


9. Applications for orders declaring that companies are not holding com- 
panies and that they be exempted from provisions of the Holding Com- 
pany Act should be denied where absence of arm’s-length bargaining con- 
cerning security issues by the companies makes it impossible to find that 
such an applicant does not exercise, “either alone or pursuant to an arrange- 
ment or understanding with one or more persons, such a controlling in- 
fluence over the management or policies” of another utility “as to make it 
necessary or appropriate in the public interest, or for the protection of 
investors or consumers,” that the applicant be declared a holding company 
under the act, p. 145. 
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Intercorporate relations, § 19.21 — Holding companies — Federal regulation — 
Declaration as to status. 


10. The Securities and Exchange Commission, under the Holding Com- 
pany Act, can pass upon an application for orders declaring companies not 
to be holding companies and to be exempted from the provisions of such 


act only upon the basis of the facts contained in the record before it, p, 
145. 


Intercorporate relations, § 19.2 — Federal regulation — Holding companies — 
Exemption — Profit from underwriting. 
11. A company participating in underwriting securities of subsidiaries de- 
rives income from such subsidiaries, within the meaning of § 3 (a) (3) 
and § 3 (a) (5) of the Holding Company Act, although profit or loss is 
not realized at the time of purchase of the securities from the subsidiaries, 
but at the time the securities are marketed, p. 147. 


Intercorporate relations, § 19.2 — Federal regulation — Holding companies — 
Exemption. 


12. A company owning voting securities of public utilities is not entitled 
to exemption under § 3 (a) (3) or § 3 (a) (5) of the Holding Company 
Act on the ground that it is only incidentally a holding company, its pri- 

mary business being investment banking, when the underwriting of securi- 
ties of the subsidiaries comprises 46.3 per cent of all of the company’s un- 
derwriting business, p. 147. 


[January 15, 1940.] 


geen for orders declaring applicants not to be hold- 
ing companies and for exemption under the Holding Com- 
pany Act; denied. 
¥ 


APPEARANCES: Gerhard A. Gesell 
and Sanford L. Schamus, for the Pub- 


exempted from the provisions of the 


act under §§ 3 (a) (3) and 3 (a) (5) 


lic Utilities Division of the Commis- 
sion; Herbert H. Thomas, for H. M. 
Byllesby & Company and the Bylles- 
by Corporation. 


By the Commission: H. M. Bylles- 
by & Company and the Byllesby Cor- 
poration have filed separate applica- 
tions under § 2 (a) (7) of the Public 
Utility Holding Company Act of 
1935 (15 USCA § 79b [7] [A]) 
(hereinafter referred to as the “act’’) 
for orders declaring that each is not 
a holding company under Clause (A) 
of that subsection. In the alternative, 
the applicants have requested that the 
Commission should find that they are 
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thereof. 

Section 2 (a) (7) (A) defines the 
term “holding company” for purpos- 
es of the act to mean: “Any company 
which directly or indirectly owns, 
controls, or holds with power to vote 
10 per cent or more of the out- 
standing voting securities of a public 
utility company or of a company which 
is a holding company by virtue of this 
clause or clause (B), unless the Com- 
mission, as hereinafter provided, by 
order declares such company not to be 
a holding company ; % 

Section 2 2 (a) (7) further provides: 
“The Commission, upon application, 
shall by order declare that a company 
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is not a holding company under clause 
(A) if the Commission finds that the 
applicant (1) does not, either alone or 
pursuant to an arrangement or under- 
standing with one or more other per- 
sons, directly or indirectly control a 


{public utility or holding company ei- 


ther through one or more intermediary 
persons or by any means or device 
whatsoever, (ii) is not an intermedi- 
ary company through which such con- 
trol is exercised, and (iii) does not, di- 
rectly or indirectly, exercise (either 
alone or pursuant to an arrangement 
or understanding with one or more 
other persons) such a controlling in- 
fluence over the management or pol- 
icies of any public utility or holding 
company as to make it necessary or 
appropriate in the public interest or 
for the protection of investors or con- 
sumers that the applicant be subject to 
the obligations, duties, and liabilities 
imposed in this title upon holding 
companies.” 2 

H. M. Byllesby & Company (here- 
after called “Byllesby’”’) is a Delaware 
corporation with principal offices in 
Chicago, Illinois ; and branch offices in 
New York city, Philadelphia, Pitts- 
burgh, and Minneapolis. Its primary 
business is the underwriting and dis- 


tribution of security issues. Since 
1930, Byllesby has owned 330,000 
shares* of common stock, series B, 
out of a total of 440,000 shares, of 
Standard Power & Light Corporation 
(hereafter sometimes referred to as 
“Standard Power”), a holding com- 
pany which is registered under the 
act. Standard Power, in turn, holds 
the majority of the common stock of 
Standard Gas & Electric Company 
(hereafter sometimes referred to as 
“Standard Gas’), another registered 
holding company, and the dominant 
company in one of the largest electric 
utility systems in the United States.® 

The Byllesby Corporation is the par- 
ent of Byllesby. It holds 217,622 
shares out of the 398,592 outstanding 
shares of Class B common stock of 
Byllesby, or approximately 55 per 
cent of the total voting stock.* The 


Byllesby Corporation is a “shell” hold- 
ing company; its sole function is to 
hold a majority of the voting securi- 
ties issued by Byllesby, and thereby 
perpetuate the control of the latter 
company by its officers, directors, and 
persons closely affiliated with them.® 


Since the Byllesby Corporation 
admittedly controls Byllesby, dis- 
position of its application turns upon 





1The section likewise provides that the fil- 
ing of an application thereunder in good faith 
shall exempt the applicant from any obliga- 
tion, duty, or liability as a holding company 
until the Commission has acted upon the ap- 
plication. It is also provided in this section 
that as a condition to the entry of an order 
granting any such application, the Commis- 
sion may require the applicant to apply pe- 
tiodically for a renewal of such order and do 
or refrain from doing various specified acts 
in order to ensure that the conditions of 
clauses (i), (ii), and (iii) of the quoted 
paragraph are satisfied. 

2 Since November 9, 1936, Byllesby’s owner- 
ship has consisted of a voting trust certificate 
tepresenting said shares issued pursuant to a 
voting trust agreement hereinafter described. 
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3It was conceded that the applicants, 
Standard Power, Standard Gas, and their sub- 
sidiaries, make use of the United States mails 
in the conduct of their daily business, and 
that certain of the subsidiaries of Standard 
Gas transmit electric current across state lines. 

4 Byllesby has issued and outstanding 60,012 
shares of preferred stock, 458,380 shares of 
Class A common stock, and 398,592 shares 
of Class B common stock. The Class B stock 
alone carries full voting rights. 

5 The stock of the Byllesby Corporation is 
closely held. Its management stock, the only 
class having full voting power, is owned en- 
tirely by seven individual stockholders. The 
common stock is held by about thirty individ- 
ual stockholders. 
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our determination of whether Bylles- 
by is a holding company within 
the meaning of § 2 (a) (7), supra. 
If Byllesby is a holding company, it is 
clear that the Byllesby Corporation is 
likewise a holding company under the 
statutory definition. 

It is obviously impossible to com- 
prehend the present relation of Bylles- 
by to Standard Power and Standard 
Gas unless we undertake to examine 
the relationships previously existing 
between those companies. According- 
ly, we briefly consider some of the 
relevant historical facts. 

The predecessor to Byllesby, carry- 
ing same name, organized the Stand- 
ard Gas and Electric Company under 
the laws of Delaware in 1910. In re- 
turn for the transfer to Standard Gas 
of utility properties previously ac- 
quired by Byllesby’s predecessor com- 
pany, Standard Gas transferred to it a 
majority of the voting stock of the 
company. From that time until 1930, 
Byllesby’s predecessor and Byllesby, 
through ownership of voting securi- 
ties, interlocking directors and officers, 
and otherwise, completely dominated 
Standard Gas and its subsidiaries. 

Control of Standard Gas enabled 
Byllesby to guide the financial policies 
of Standard Gas and its subsidiaries 
and to obtain for itself primary par- 
ticipation in the underwritings of their 
securities. Byllesby’s investment bank- 
ing functions greatly expanded during 
this period; the growth of this phase 
of its business was largely commensu- 
rate with the increase in number and 


amount of security issues by Standard 
Gas and its subsidiaries. 

Throughout this period, Byllesby, 
by virtue of its domination of Stand. 
ard Gas, caused Standard Gas and its 
subsidiaries to enter into transactions 
involving the purchase and sale of 
utility properties and securities, which 
netted Byllesby large profits. Through 
affiliated management corporations 
Byllesby likewise profited from charg. 
es for engineering, construction, legal, 
and similar services to Standard Sys- 
tem companies. The evidence taken 
before the Federal Trade Commission 
in its comprehensive study of the util- 
ity industry sets forth in detail a large 
number of these transactions.® Illus. 
trative of these transactions is the 
acquisition by Standard Gas of a con- 
trolling interest in the Philadelphia 
Company and affiliated corporations, 
For negotiating this transaction, 
Byllesby and Ladenburg, Thalmann & 
Co., a banking concern which pre- 
viously controlled the Philadelphia 
Company, obtained a profit of over 
$16,000,000.7 Of this sum, Byllesby 
received over $4,000,000. Apparent- 
ly, Ladenburg, Thalmann Company’s 
enormous profit represented the price 
paid for surrendering partial control 
of the Philadelphia Company system 
to the Byllesby and Standard Gas in- 
terests.® 

By September, 1929, other interests 
including a number of investment 
bankers had accumulated substantial 
quantities of the common stock of 
Standard Gas, with the purpose of ob- 
taining a voice in the management of 





6 The facts set forth on pages 261 to 663, 
inclusive, of Part 36 of the Federal Trade 
Commission Report (Senate Document 92, 
70th Cong. Ist Sess. (1931)) were introduced 
into the record without objection. 
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7 Federal Trade Commission Report, supra, 
Part 36, page 432. 

8 See Examiner Thomas W. Mitchell’s re- 
port, in Federal Trade Commission Report, 
supra, Part 36, p. 433. : 
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that company. These interests includ- 
ed United Founders Corporation, 
American Founders Corporation, Hy- 
dro-Electric Securities Corporation, 
Harris Forbes & Co., W. E. Langley 
& Co., A. C. Allyn & Company, Inc., 
Victor Emanuel, Thomas A. O’ Hara. 
J]. Henry Schroder Banking Corpora- 
tion, and the Seaboard National Cor- 
poration. Thereupon, these interests 
pooled their stock in the United States 
Electric Power Corporation, a Dela- 
ware corporation (hereinafter some- 
times referred to as U.S.E.P.), which 
they organized. There ensued what 
the late R. J. Graf, formerly presi- 
dent of Byllesby, described as “a 
real fight for control” between Bylles- 
by and the interest for which U.S. 
E.P. spoke, which endangered the 
banking position theretofore enjoyed 
by Byllesby. By the end of 1929, 
U.S.E.P. was in possession of 580,- 
000 shares of Standard Gas common 
stock accumulated by its sponsors and 
itself at costs ranging from $60 to 
$245 per share. A _ pending suit 
brought by the sponsors of U.S.E. 
P. threatened Byllesby with cancella- 
tion of substantially all of the voting 
securities of Standard Gas held by 
| Byllesby. The result of the fight for 
control was an agreement between the 
conflicting interests, involving, among 
other things, a recapitalization of 
Standard Power and Standard Gas 
and the allocation among the parties 
of specified percentages in future un- 
derwritings of securities in Standard 


Power, Standard Gas, and their sub- 
sidiaries.® 

As a result of the agreement, Stand- 
ard Power, which had previously been 
a subsidiary of Standard Gas, was 
transformed into the parent of Stand- 
ard Gas, holding a majority of its vot- 
ing securities. Standard Power 
thereby replaced Standard Gas as the 
top holding company in the Standard 
system. The certificate of incorpora- 
tion of Standard Power was amended 
to reclassify its common stock into two 
classes of stock: common stock, and 
common stock, series B. The common 
stock, series B, was empowered to 
elect a minority of the board of direc- 
tors of Standard Power, but these 
minority directors, designated Class 
B directors, were authorized to vote 
the common stock of Standard Gas 
held by Standard Power to elect a 
majority of the directors of Standard 
Gas. On the other hand, the common 
stock of Standard Power was author- 
ized to elect a majority of the board 
of directors of Standard Power, which 
directors in turn could vote the com- 
mon voting stock of Standard Gas to 
elect only a minority of the latter’s 
directors. Byllesby emerged from the 
readjustment with 330,000 shares out 
of 440,000 outstanding shares of com- 
mon stock, series B. Accordingly, as 
a result of this complicated arrange- 
ment, Byllesby retained the power to 
elect a majority of the board of direc- 
tors of Standard Gas.™ 


As a part of the general settlement 





Standard Power, Standard Gas, and their 
subsidiaries when considered as a group, are 
sometimes referred to hereafter as Standard 
System companies. 

10 As a result of the readjustment, Standard 
Power held 1,160,000 shares out of 2,162,607 
shares of Standard Gas Common Stock, the 
sole voting stock. 
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11 After the readjustment, U.S.E.P. held 
1,210,000 shares out of 1,320,000 outstanding 
shares of common stock of Standard Power. 
This enabled U.S.E.P. to elect a majority of 
the board of directors of Standard Power 
and a minority of the board of directors of 
Standard Gas. 
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resulting in the foregoing readjust- 
ments, Byllesby and U.S.E.P. en- 
tered into an understanding * which 
was reduced to detailed formal memo- 
randum, relative to the extent and 
character of each party’s participation 
in future financing of the Standard 
System Companies. . In general, the 
memorandum (hereafter called the 
bankers’ agreement) provided that fu- 
ture financing by Standard System 
Companies should be allocated as to 
interest and liability on the basis of 
25 per cent to Byllesby and 75 per 
cent to U. S. E. P.”* In the main. this 
apportionment corresponded with the 
relative stock interests of Byllesby and 
U.S.E.P. in Standard Power. Pro- 
vision was made that if other banking 
houses were invited to participate in 
the underwriting of securities of 
Standard System Companies, the 
amount permitted to the outsiders 
would, with certain designated excep- 
tions, be deducted proportionately out 
of the 75 per cent interest of U.S. 
E.P. and the 25 per cent interest of 
Byllesby. The memorandum likewise 
contained detailed provisions concern- 
ing position and leadership in the un- 
derwriting of securities issued by the 
various companies in the Standard 
System. 


The stockholdings of U.S.EP. 
and Byllesby remained constant from 
the time the foregoing understanding 
was reached until June 1, 1936. Dur. 
ing that period, 23 issues of securities 
were distributed by Standard System 
Companies. In each instance, the un. 
derwriting was in accordance with the 
terms of the bankers’ agreement 
Thus, in each of the ten issues dis. 
tributed during that period in the un. 
derwriting of which no outside bank. 
ers were invited to participate, Bylles. 
by received 25 per cent of the under. 
writing and the U.S.E.P. banker 
received 75 per cent. Where outsié 
bankers were permitted to participate 
deductions from the amounts allotted 
to Byllesby and U.S.E.P. generally 
followed the terms of the bankers 
agreement. Similarly, there was com- 
plete adherence to the provisions oj 
the bankers’ agreement with respect to 
position and leadership in each under- 
writing. 

The common stock of Standard 
Power owned by U.S.E.P. was solf 
in June, 1936; the major portion was 
acquired by a group of investment 
bankers which included many of the 
bankers who had been connected with 
the management of U.S.E.P. As 
of the last record date for the deter- 





12 A third party to this understanding was 
Ladenburg, Thalmann & Co. which, as stated 
above, had previously exercised joint con- 
trol with Byllesby over the Philadelphia Com- 
pany and its subsidiaries. The Philadelphia 
system had been acquired by Standard Power 
prior to 1929 under an understanding by which 
Byllesby and Ladenburg, Thalmann & Co. 
exercised joint control through Standard 
Power. Ladenburg, Thalmann & Co. had 
participated with Byllesby in underwritings 
of the Philadelphia Company and subsidaries. 
Under the bankers’ agreement, Ladenburg, 
Thalmann & Co. retained certain rights to 
participate in underwritings of the Philadel- 
phia Company system. 

13 The percentages differed in the case of 
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underwritings of securities of the Philadelphi 
Company and its subsidiaries in order to er- 
able Ladenburg, Thalmann & Co. to continw 
to participate in underwriting the securities 
of those companies. 

14 J. Henry Schroder Banking Corporation, 
Emanuel & Company, W. C. Langley & Co, 
and A. C. Allyn & Company, Inc., all of whom 
had been among the bankers connected with 
the management of U.S.E.P. retained, by di 
rect purchases, interests in Standard Powe 
which they had previously held through 
U.S.E.P. Bancamerica Blair Corp., which hai 
not been previously interested in U.S.EDP, 
took a large interest in Standard Power, ani 
Granberry, Safford & Co., also new to th 
picture, took a smaller interest. 
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ination of stockholders entitled to 
ote at annual stockholders’ meetings 
pf the corporation, there had been no 
hange in the holdings of Standard 
Power stock by these investment bank- 
rs, 

It is clear that as of November 9, 
1936, Byllesby by virtue of the direct 
pwnership of 330,000 shares of com- 

on stock, series B, of Standard Pow- 
pr, which enabled it to elect a majority 
pf the board of directors of Stand- 
nd Gas, effectively controlled the lat- 
er company and all of its subsidiaries. 
The ownership of such stock also en- 
tbled it, in conjunction with the bank- 
rs, to control Standard Power. Un- 
Her these circumstances, the act re- 
uired that Byllesby register as a hold- 
ng company. To obviate that re- 
huirement, and to avoid the duties 
hich the act imposes upon registered 
olding companies, Byllesby sought to 
Iter its relationship with the Standard 
ystem Companies. To that end, it 
aused officers and directors of Bylles- 
by and the Byllesby Corporation who 
held positions in any of the Standard 
ystem Companies to resign from their 
onflicting positions and, on Novem- 
er 9, 1936, it entered into a vot- 
ng trust agreement with three vot- 
ng trustees concerning the Standard 
ower common stock, series B. In 
ccordance therewith, Byllesby trans- 
erred its 330,000 shares of common 
ock, series B, of Standard Power to 
ne voting trustees, and received in 
eturn a voting trust certificate. 

In most respects the voting trust 
greement is not novel. It is, how- 
ver, unusual in that, while it purports 


on its face to be an agreement between 
the voting trustees and all holders of 
the common stock, series B, of Stand- 
ard Power, it provides that no holder 
can deposit his shares thereunder with- 
out the prior permission of By!lesby. 
The power to bar the entry of outside 
stockholders renders the voting trust 
virtually a closed trust between Bylles- 
by and the voting trustees. The life 
of the voting trust is fixed at ten years 
“unless sooner terminated in accord- 
ance with law.” 

The initial voting trustees were Ber- 
nard W. Lynch, Henry C. Cummins, 
and Matthew A. Morrison. These 
persons had been closely connected 
with Byllesby and the Byllesby Cor- 
poration for many years prior to their 
selection. Cummins had served as a 
director of Byllesby from 1919 to 1931 
and of the Byllesby Corporation from 
1925 to September 14, 1936. Mor- 
rison had intermittently served as vice 
president, treasurer, and member of 
the executive committee of Bvyllesby 
from 1914 to October 27, 1936; he 
likewise served as secretary and treas- 
urer of the Byllesby Corporation from 
1925 to 1936. Lynch joined the 
Byllesby organization in 1905, and at 
various times until September, 1936, 
served as vice president and director 
of Byllesby and vice president and 
director of the Byllesby Corporation. 
Prior to becoming voting trustees, 
those persons resigned from their 
various positions in Byllesby and the 
Byllesby Corporation and surrendered 
their management stock in the latter. 
All of them, however, retained sub- 
stantial interests in the common stock 





15 Byllesby further stated that it desired to 
Hter its relationship with the Standard Sys- 
fm in order that it might not be prejudiced 
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in obtaining participation in the underwriting 
of issues of other utility companies. 
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of the Byllesby Corporation.* The 
long business association of these trus- 
tees with Byllesby and their evident 
interest in the affairs of Byllesby were 
factors which unquestionably prompt- 
ed their selections. It was stated at 
the hearing that the voting trustees 
accepted their positions as an accom- 
modation to Byllesby. 

In September of 1935 Standard Gas 
filed a voluntary petition for reorgani- 
zation under § 77B of the Bankruptcy 
Act (11 USCA, § 207) in the United 
States district court in Delaware By 
order of the court the debtor was per- 
mitted to continue in possession. Thus 
the pendency of the reorganization 
proceeding did not materially alter the 
management of that company. On 
March 5, 1938, the court confirmed a 
plan of reorganization” of Standard 
Gas, which involved, among other 


things, a diminution in the voting 
power of the company’s common 


stock. Thereafter, the common stock 
could elect only four out of nine direc- 
tors ; the holders of the prior preferred 
stock and the $4 cumulative preferred 


stock were empowered to elect two 
directors each, and the registered hold- 
ers of outstanding notes and deben- 
tures were authorized to elect one 
director. 

The record discloses that there has 
been one election of directors of Stand- 
ard Gas since confirmation of the plan 
of reorganization. At that time, 
Standard Power, as owner of a ma- 
jority of the common stock of Stand- 
ard Gas, elected the four directors to 
which common stock as a class is en- 
titled. Standard Power was, of 
course, merely speaking for the inter- 
ests which controlled it, the invest- 
ment bankers who held its common 
stock and the voting trustees for the 
common stock, series B, owned by 
Byllesby. In addition, it appears that 
a fifth director, John K. McGowan, 
was in effect the nominee of these 
bankers; McGowan, a close associate 
of Emanuel & Co., was elected pursv- 
ant to the nomination of a $4 pre 
ferred stock committee which was 
under the influence of those bankers.” 

Mr. Cummins resigned as one of 





16 Lynch held of record 9,850 shares of the 
Byllesby Corporation common stock; Morri- 
son, 14.993 shares; and Cummins, 2,000 shares. 
In addition, Morrison and Cummins owned 
small amounts of Byllesby stock. 

17 Technically it was a reorganization; ac- 
tually it made very few changes of importance. 

18 Control over protective committees by 
management and bankers is not unusual. The 
manifold types of such control, the ways in 
which it is and has been exercised, and some 
of the abuses resulting therefrom, are 
described in Part I of our Report on the 
Study and Investigation of the Work, Ac- 
tivities, Personnel, and Functions of Protec- 
tive and Reorganization Committees (1937) 
made pursuant to § 211 of the Securities Ex- 
change Act (15 USCA § 78jj). That the 
desire of Byllesby and its affiliated banking 
interests to perpetuate their control through 
domination of committees is not unusual is 
shown by the following quotation from this 
report (p. 873): 

“Inside groups, seeking control over the 
reorganization process, move quickly to gain 
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control over protective committees. Such 
control is important mainly in that it enables 
the inside group to obtain the apparent sup- 
port of security holders behind its program. 
The management and bankers of the debtor 
company are thus able to remain in the back- 
ground, exerting their influence through pro- 
tective committees which ostensibly represent 
the various classes of securities and_ other 
claims involved in reorganization. Control 
over committees facilitates control of legal 
proceedings, whether such proceedings take 
the form of receivership or bankruptcy. It 
also insures to the inside group control over 
the negotiation of the reorganization plan, 
control over committee patronage, and a cer- 
tain amount of control over investigations and 
litigation concerning the past conduct of the 
management and the bankers. 

“The formation of protective committees 
has long been regarded a prerogative of the 
inside group.” 

And on pages 875 and 876: 

“Many examples of banker-management st- 
lection of committees appear in the various 
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the voting trustees on June 10, 1938, 


| five days prior to the commencement 


of the hearings before the trial exam- 
iner.® Messrs. Lynch and Morrison 
continued as voting trustees until the 
hearings were concluded on July 20th. 
On August 1, 1938, Mr. Morrison re- 
signed. On September 8, 1938, Mr. 
Lynch, the sole remaining trustee. ap- 
pointed George F. Doriot and Henry 
E. Triede, both of whom are asserted 
to have had no previous connections 
with Byllesby, to fill the vacancies 
caused by the resignations of Cum- 
mins and Morrison. 

Although the hearings before the 
trial examiner had been closed in July, 
the Commission, pursuant to request 
of the parties, ordered that the hearing 
be reopened on October 5, 1938. Mr. 
Lynch resigned on October 1, 1938, 
just before the reopened hearing. The 
vacancy caused by his resignation had 
not been filled at the time the record 
was finally completed. 

The evidence at the reopened hear- 
ing was directed to the question of the 
independence of the new trustees. 
Both of the new trustees testified that 
because of their short period of serv- 
ice, they had performed no duties as 
voting trustees. Accordingly, the sole 
evidence that could be introduced on 
the issue of independence related to 


their method of appointment and their 
conception of a trustee’s duties. 

Thus, with the exception of the 
scanty evidence relating to the inde- 
pendence of the new trustees, the 
whole case was heard before the 
trial examiner on the facts as they 
existed prior to, and during the ten- 
ure of office of the original voting 
trustees. 


Upon the basis of facts contained in 
the record, it appears that the inter- 
position of the voting trust has in no 
way adversely affected Byllesby’s par- 
ticipation in the underwriting of se- 
curities of Standard System Compa- 
nies. Four issues have been offered to 
the public since the creation of the 
voting trust on November 9, 1936. 
Byllesby has substantially participated 
in the underwriting of each of these 
issues. Other members of the orig- 
inal banking group who had purchased 
the Standard Power common stock 
from U.S.E.P. likewise participated 
in the underwriting of these security 
issues. In addition, Bancamerica 
Blair Corporation,” which was not a 
party to the original bankers’ agree- 
ment, but which had purchased a sub- 
stantial block of Standard Power com- 
mon stock from U.S.E.P., ascended 
to a primary position in the financing 
of the Standard System Companies, 
even though previous to its purchase 





parts of our report. Even the absence of 
such affiliations by no means precludes the 
possibility that committee members have been 
selected by and represent the inside group. 
Nor need the latter lack influence though few 
or none of its representatives are on the 
committee. Inside groups may exert control 
over committees by financing their operations 
as well as by selecting their members. Com- 
mittees dependent upon the debtor company 
or its bankers for their financial support are 
not likely to take action adverse to those in- 
terests. In sum, the prevailing pattern of 
reorganization is that the bankers and man- 
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agement have dominated the selection and, 
by and large, the policies of protective com- 
mittees.” 

19 Mr. Cummins assigned as the reason for 
his resignation the fact that he and his brother 
had in May, 1938, inherited additional hold- 
ings in common stock of the Byllesby Corpo- 
ration amounting to approximately 20,000 
shares, and suggested that his continued serv- 
ice as a voting trustee might result in serious 
personal embarrassment. 

20 Since the filing of the application herein, 
the name of this firm has been changed to 
Blair & Company, Inc. 
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of Standard Power stock it had never 
actively participated in such financing. 
Bancamerica Blair Corporation’s sud- 
den participation in Standard financ- 
ing is illustrative of the exertion of 
stockholder control to the end of dis- 
tributing the underwriting among the 
stockholders in approximate propor- 
tion to their holdings. 

Against this background, we turn to 
a consideration of the question wheth- 
er Byllesby is entitled to a declaration 
that it is not a holding company within 
the meaning of § 2 (a) (7) (A) of 
the act. 

[1, 2] At the oral argument before 
the Commission, counsel for the ap- 
plicants argued that Byllesby was not 
even prima facie a holding company 
under § 2 (a) (7) (A), for the rea- 
son that while it was the beneficial 
owner of the 330,000 shares of com- 
mon stock, series B. which it had de- 


posited with the voting trustees, it did 
not own those securities “with power 


to vote.” It was urged that the lan- 
guage of § 2 (a) (7) (A) (15 US 
CA, § 79b [7] [A])—“‘holding com- 
pany means any company which di- 
rectly or indirectly owns, controls, or 
holds with power to vote, 10 per cen- 
tum or more of the outstanding vot- 
ing securities of a public utility com- 
pany or of a holding company” 
—embraces only situations where a 
company directly or indirectly owns 
with power to vote, controls with 
power to vote, or holds with power to 
vote, 10 per cent or more of the desig- 
nated securities. 

Regardless of the appropriateness 
of considering, on an application of 
this character, whether Byllesby is 
prima facie a holding company, we 
are convinced that the construction of 
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§ 2 (a) (7) (A) for which counsd 
for the applicants contends, is unter. 
able. The punctuation of that subsec. 
tion makes it clear that the phrag 
“with power to vote” qualifies only the 
word “holds,” and not the word; 
“owns” or “controls.” While com. 
mas appear after the words “owns’ 
and “controls,” the word “holds” 
which immediately precedes _ the 
phrase, “with power to vote,” is not 
separated from that phrase by a com- 
ma. The punctuation, we believe, 
merely gives expression to the con- 
gressional purpose of preventing easy 
avoidance of the statutory definition 
by model arrangements which do not 
materially alter the status of compa- 
nies owning or controlling voting se- 
curities of a public utility or holding 
company. 

Section 2 (a) (17) (15 USCA, 
§ 79b) which defines the term “voting 
security” points to the same conclu- 
sion. That section provides in part: 

“Voting security’ means any se & 
curity presently entitling the owner or 
holder thereof to vote in the direction 
or management of the affairs of a 
company, or any security issued under 
or pursuant to any trust, agreement, 
or arrangement whereby a trustee or 
trustees or agent or agents for the 
owner or holder of such security are 
presently entitled to vote in the direc- 
tion or management of the affairs of 
acompany. ...” 

Under this statutory definition, it is 
clear that ownership of voting trust 
certificates constitutes ownership of 
“voting securities” within the mean- 
ing of the act. Accordingly, the bene- 
ficial ownership of 330,000 shares of 
common stock, series B, of Standard 
Power, a registered holding company, 
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which comprises more than 10 per cent 
of the outstanding voting securities of 
the latter company, renders Byllesby 
prima facie a holding company under 
§2 (a) (7) (A). 

[8-7] It is clear, therefore, that 
Byllesby is a holding company within 
the definitions of the act, unless we 
are able to find, in accordance with 
§ 2 (a) (7) that it “(i) does not, 
either alone or pursuant to an arrange- 
ment or understanding with one or 
more other persons, directly or indi- 
rectly control a public utility or hold- 
ing company either through one or 
more intermediary persons or by any 
means or device whatsoever, (ii) is 
not an intermediary company through 
which such control is exercised, and 
(iii) does not, directly or indirectly, 
exercise (either alone or pursuant to 
an arrangement or understanding with 
one or more other persons) such a 
controlling influence over the manage- 
ment or policies of any public utility 
or holding company as to make it nec- 
essary or appropriate in the public in- 
terest or for the protection of inves- 
tors or consumers that the applicant be 
subject to the obligations, duties, and 
liabilities imposed in this title upon 
holding companies.” All three condi- 
tions, it will be noted, must exist be- 
fore we may enter an order declaring 
a company not to be a holding com- 
pany under Clause (A). 

In our opinion, the applications un- 
der § 2 (a) (7) cannot be granted 
for want of a showing that condition 
(iii) has been satisfied. Since our in- 
ability to find that the latter condition 
has been met precludes our declaring, 
on the facts now before us, that ap- 


plicants are not holding companies 
under Clause (A), we deem it unnec- 
essary to decide whether the first two 
of the quoted conditions have been 
met. 

The term “controlling influence” 
which is employed in § 2 (a) (7) is 
not defined in the act. We must, 
therefore, interpret the term in its stat- 
utory context and in the light of its 
legislative history and decisions of the 
courts dealing with somewhat analog- 
ous provisions.” 

It seems clear that Congress meant 
by the term “controlling influence” 
something less in the form of influ- 
ence over the management or policies 
of a company, than “control” of a 
company. For, while the existence of 
“control” constitutes an absolute bar 
under clause (i) of § 2 (a) (7) to the 
entry of an order declaring a com- 
pany not to be a holding company 
under Clause (A), the existence of a 
“controlling influence” precludes such 
an order only if it is “such a controll- 
ing influence as to make it 
necessary or appropriate in the public 
interest or for the protection of in- 
vestors or consumers that the appli- 
cant be subject to the obligations, du- 
ties, and liabilities imposed in this title 
upon holding companies.” 

We deem it equally plain that the 
form in which a “controlling influ- 
ence” is exercised is unimportant; it 
is the fact of “controlling influence” 
rather than the device employed to 
achieve that end that is important. 
Thus it is stated in the House of Rep- 
resentatives Committee Report (74th 
Cong. Ist Sess., 1935, H. R. Rep. No. 
1318, p. 9), that flexibility “ 





#1 Cf. New York Central Securities Corp. 
v. United States (1932) 287 US 12, 77 L ed 
138, 53 S Ct 45; Federal Radio Commission 


v. Nelson Bros. Bond & Mortg. Co. 289 US 
266, 77 L ed 1166, PUR1933D, 465, 53 S Ct 
627. 
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is necessary in order that Title I 
can meet the varied and subtle forms 
which corporate  interrelationships 
have in the past and will in the future 
take.” Moreover, the existence of a 
“controlling influence” is not depend- 
ent upon the possession of a majority 
of the voting stock of a company. In 
United States v. Union P. R. Co. 
(1912) 226 US 61, 95, 57 Led 124, 
33 S Ct 53, it was held that possession 
by the Union Pacific Railroad Com- 
pany of about 48 per cent of the stock 
of the Southern Pacific Railroad Com- 
pany assured the former company 
“control’”’ over the latter, and subject- 
ed it to the Sherman Act. The fol- 
lowing language from the opinion is 
apposite : 


“But it is said that no such control 
was in fact obtained; that at no time 
did the Union Pacific acquire a ma- 
jority of the stock of the Southern 
Pacific, and that at first it acquired 
but thirty-seven and a fraction per 
cent which was afterwards somewhat 
increased and diminished until about 
46 per cent of the stock is now held. 
In any event, this stock did prove suf- 
ficient to obtain the control of the 
Southern Pacific. It may be true that 
in small corporations the holding of 
less than a majority of the stock would 
not amount to control, but the testi- 
mony in this case is ample to show 
that, distributed as the stock is among 
many stockholders, a compact, united 
ownership of 46 per cent is ample to 
control the operations of the corpora- 
tion.” 


More recently, in Natural Gas Pipe- 
line Co. v. Slattery (1937) 302 US 
300, 82 L ed 276, 21 PUR(NS) 255, 
259, 58 S Ct 199, the Supreme Court, 
32 PUR(NS) 


in sustaining an inquiry by the Illinois 
Commerce Commission into the con. 
tractual relationships between affiliate; 
companies, pointed out that “control” 
may exist under circumstances other 
than the ownership of a majority of 
voting stock. In that case it was con- 


tended that the Illinois Public Utility 


Act was unconstitutional in that it au. 
thorized investigation of, and required 
reports from, “affiliated interests” 
without definite proof of actual con- 
trol or want of arm’s-length bargain- 
ing. The Supreme Court rejected this 
contention and sustained the Illinois 
statute. On the particular question of 
control, the court said, 302 US at 
pp. 307, 308: 

“We have not said, nor do we per- 
ceive any ground for saying, that the 
Constitution requires such an inquiry 
to be limited to those cases where com- 
mon control of the two corporations 
is secured through ownership of a 
majority of their voting stock We 
are not unaware that, as the statute 
recognizes, there are other methods 
of control of a corporation than 
through such ownership. Common 
management of corporations through 
officers or directors, or common own- 
ership of a substantial amount, though 
less than a majority of their stock, 
gives such indication of unified con- 
trol as to call for close scrutiny of a 
contract between them whenever the 
reasonableness of its terms is the sub- 
ject of inquiry.” 

In its recent decision in Rochester 
Teleph. Corp. v. United States (1939) 
307 US 125, 83 L ed 1147, 28 PUR 
(NS) 78, 91, 59 S Ct 754, the Su- 
preme Court swept aside all rigid or 
artificial tests of control. In answer 
to the contention that actual control 
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could not be exerted through the 
ownership of only one-third of the 
common stock, the Supreme Court 
said at pp. 145, 146: 

“The record amply justified the 
Communications Commission in mak- 
ing such findings. Investing the Com- 
mission with the duty of ascertaining 
‘control’ of one company by another, 
Congress did not imply artificial tests 
of control. This is an issue of fact to 
be determined by the special circum- 
stances of each case. So long as there 
is warrant in the record for the judg- 
ment of the expert body it must stand. 
The suggestion that the refusal to re- 
gard the New York ownership of only 
one-third of the common stock of the 
Rochester as conclusive of the for- 
mer’s lack of control of the latter 
should invalidate the Commission’s 


finding, disregards actualities in such 
intercorporate relations.” 


The court went on to discuss further 
the minority ownership of the Roch- 
ester Telephone Corporation by the 
New York Telephone Company. Aft- 
er discussing the history of the rela- 
tionship between these companies, the 
financial transactions between them, 
the operation of a voting trust, and 
the existence of certain charter re- 
strictions, the Supreme Court said, 
307 US at p.,145: 

“Putting all these factors in the 
context of the circumstances under 
which the Rochester came into being, 
the manner in which it was financed, 
the operation of the voting trust, and 


the stake of the New York in the 
Rochester, the Commission, after full 
hearing and due consideration, con- 
cluded that ‘the New York Company, 
through stock ownership, is the domi- 
nant financial factor in the respondent 
company and also that this, taken to- 
gether with their contractual arrange- 
ments and other pertinent facts and 
circumstances appearing in the record, 
unquestionably gives the New York 
Company power to control the func- 
tions of the Rochester Telephone Cor- 
poration.’ ” ™ 

Considering the matter as though 
no voting trust had been created and 
as though Byllesby continued to hold 
the 330,000 shares ot common stock, 
series B, of Standard Power directly, 
we should be impelled to hold that 
Byllesby, both “alone” and “pursuant 
to an agreement or understanding” 
with the other investment bankers, 
exercised “a controlling influence” 
over the management and policies of 
Standard Power and Standard Gas. 
Among the facts in the record which 
would require this conclusion are: (1) 
The past relationships between Bylles- 
by and the Standard companies have 
resulted in a personnel and tradition 
which make the Standard companies 
responsive to Byllesby’s desires: (2) 
Byllesby alone can elect one less than 
a majority of the directors of Stand- 
ard Power; (3) Byllesby together with 
the other investment bankers can elect 
all of the directors of Standard Pow- 
er; (4) five out of the nine present 





22 The question in the Rochester Telephone 
Case involved the meaning of “control” as 
used in § 2 (b) of the Federal Communica- 
tions Act of 1934. This statute subjected to 
the jurisdiction of the Communications Com- 
mission any carrier directly or indirectly con- 
trolling or controlled by any other carrier 
engaged in interstate or foreign communica- 
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tion. It will be observed that the statutory 
language is very similar to that used in § 2 
(a) (7) of the Holding Company Act. 
Compare also Electric Bond & Share Co. v. 
Securities and Exchange Commission (1938) 
303 US 419, 82 L ed 936, 22 PUR(NS) 465, 
58 S Ct 678, 115 ALR 105. 
32 PUR(NS) 





SECURITIES AND EXCHANGE COMMISSION 


directors of Standard Gas, elected 
since the reorganization of 1938, rep- 
resent Byllesby and the other bankers; 
(5) Byllesby and the bankers have 
been abie to allocate as they have 
pleased the underwriting of the Stand- 
ard System companies’ securities 
among themselves and other bankers 
of their selection.” 

[8] We turn next to a considera- 
tion of whether the creation of the 
voting trust has destroyed the con- 
trolling influence otherwise existing. 
We have already stated that a mere 
change in legal form of control is in- 
sufficient; the actual facts are deter- 
minative. In Re International Paper 


& Power Co. (1937) 2 SEC 274, 
after referring to the general stand- 
ard laid down in § 2 (a) (7), we said 
at pp. 277, 278: 

“But what the act points to both ex- 
plicitly and implicitly, is that these 


questions of ‘ownership,’ ‘control,’ 
‘holding with power to vote,’ are to be 
determined by reference to realities 
and not by reference to legal abstrac- 
tions. In other words, whether the 
voting trust device—a device adverted 
to in the hearings before the Congress 
—was effective to sterilize the owner- 
ship of stock of New England Power 
Association must be determined by 


this Commission on the basis of exam- 
ination not of legal formalisms but of 
whether actual control does or does 
not exist.” (Italics supplied. )** 

We are doubtful that a voting trust 
(except possibly a voting trust estab- 
lished solely for the purpose of liq- 
uidation) can ever operate effectively 
to insulate the control which owner- 
ship of a block of stock carries. But 
apart from that fact, it is clear that 
a voting trust in which the voting 
trustees are not completely independ- 
ent of the depositors does not operate 
to insulate control. Serious question 
exists as to whether the voting trust 
agreement in this case permits the 
voting trustees to act independently of 
the wishes of Byllesby. As we have 
previously pointed out, the voting trust 
agreement contains a provision which 
enables Byllesby to prevent the deposit 
of common stock, series B, held by 
other persons. To date no other stock- 
holders have deposited under the vot- 
ing trust agreement.  Byllesby is, 
therefore, the sole beneficiary of the 
trust, and the trustees are bound to 
act for Byllesby’s benefit. Moreover, 
Byllesby and the voting trustees may 
terminate the agreement by mutual 
consent at any time.*® In fact it was 
admitted that one of the principal rea- 





®3It is clear that controlling influence over 
one phase of a company’s business, such as 
over underwriting policies, is “controlling in- 
fluence” within the meaning of the act. The 
statutory language is “a controlling influence 
rae the management or policies”; the word 
’ shows that a controlling influence over 
the details of management is not required so 
long as a controlling influence is exerted over 
policies. Obviously, any other construction 
would enable a holding company to evade the 
provisions of the act merely by limiting its 
supervision to underwriting and such other 
particular matters as were ‘profitable to it. 


24 Our decision in the International Paper 
& Power Company Case, supra, was reversed 
on jurisdictional grounds by the circuit court 
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of appeals for the first circuit in Lawless v. 
Securities & Exchange Commission (1939) 
105 F(2d) 574. The court’s opinion did not 
discuss or pass upon the question of control 
or the legality of the use of voting trusts. 

25 It is well settled that all parties in inter- 
est may terminate a trust. Helvering v. Helm- 
holz (1935) 296 US 93, 97, 80 L ed 76, 56 
S Ct 68; Western Battery & Supply Co. v. 
Hazelett Storage Battery Co. (1932) 61 F 
(2d) 220, 231; cert. den. (1933) 288 US 608, 
77 L ed. 982, 53 S Ct. 399; Rowley v. Ameri- 
can Trust Co. (1926) 144 Va 375, 132 SE 
347, 45 ALR 738; O’Brien v. Holden (1932) 
104 Vt 338, 160 Atl 192; Fredricks v. Near 
(1932) 260 Mich 627, 245 NW _ 537, 538; 
Riedlin’s Guardian v. Cobb (1928) 222 Ky 
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sons for the provisions preventing de- 
posits without Byllesby’s consent was 
to make possible dissolution of the 
trust should circumstances make it de- 
sirable. 


The original voting trustees, Lynch, 
Morrison, and Cummins, who held 
office throughout the period during 
which most of the hearings were held 
before the trial examiner, were not in 
fact sufficiently independent to insulate 
Byllesby’s control over Standard Gas. 
They had long been intimately con- 
nected with Byllesby and with the 
Standard System under Byllesby’s 
domination. Moreover, they contin- 
ued to hold securities in the Byllesby 
Corporation. In view of these cir- 
cumstances, it could have been expect- 
ed that these trustees would, if possi- 
ble, insure Byllesby’s participation in 
Standard underwriting.” The record 
of experience from November, 1936, 
to September, 1938, during which 
these voting trustees were in office, 
bears out their expectation. Byllesby 
secured underwritings during this pe- 
riod on the same basis as before. In 
fact, except for the removal of inter- 
locking directors and officers, there 
was no change in management or busi- 
ness relationships. Byllesby continued 
to maintain its offices on the same floor 
as those of Standard Gas. Byllesby 
and Standard Gas used the same tele- 
phone number. Offices of Standard 
Gas and of Standard Power continued 
throughout most of this period to use 
Byllesby’s private wire between New 
York and Chicago. Many of the offi- 


cers and directors of the Standard 
System who continued to operate the 
system were substantial stockholders 
of Byllesby. 

Thus it is clear that in spite of the 
creation of the voting trust, Byllesby 
continued to retain a controlling in- 
fluence over the Standard System 
Companies. Nothing in the record 
indicates any change in this situation 
either prior to or subsequent to Sep- 
tember 8, 1938, the date of appoint- 
ment of the new voting trustees. 


[9, 10] Applicants urge that, even 
assuming the exercise of a “control- 
ling influence” by Byllesby over the 
Standard System Companies, that in- 
fluence was not such “as to make it 
necessary or appropriate in the public 
interest or for the protection of, in- 
vestors or consumers” that the appli- 
cants be held holding companies under 
the act. 

To give effect to the standards of 
“the public interest,” “the protection 
of investors,” and “the protection of 
consumers,” we must look to the evils 
which the act is designed to eliminate. 
Thus, § 1 (c) (15 USCA, § 79a [c]) 
provides : 

a it is hereby declared to be 
the policy of this title, in accordance 
with which policy all the provisions 
of this title shall be interpreted, to 
meet the problems and eliminate the 
evils as enumerated in this section, 


” 


Among the evils enumerated by the 
Congress which the act was intended 


to eliminate were those resulting 





654, 1 SW (2d) 1071. See also annotations 
in 38 ALR 941, 965, and 45 ALR 743. Several 
of these authorities indicate that the sole 
beneficiary may terminate a trust even with- 
out the consent of the trustees. 


[10] 
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26 The underwriting of securities of Stand- 
ard System Companies bulks large in Bylles- 
by’s total business; from 1930 to 1937, its 
underwriting of securities of Standard System 
Companies comprised 46.3 per cent of all of 
its underwriting business. 
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“from an absence of arm’s-length bar- 
gaining” and “from restraint of free 
and independent competition” (§ 1 
(b) (2)). One of the manifestations 
of these abuses was the monopoly ex- 
ercised by investment bankers over 
security issues of holding companies 
and their subsidiaries. Excessive 
charges by investment bankers in con- 
trol of utility companies for under- 
writing the latter’s securities were not 
uncommon. Further, such bankers, 
desirous of obtaining underwriting 
fees, were sometimes guilty of caus- 
ing security issues to be floated even 
though they were ill adapted to the 
security structure of the issuer and 
even though they bore no reasonable 
relation to the economical and efficient 
operation of the issuer’s business.*” As 
pointed out in the report of the Na- 
tional Power Policy Committee, trans- 
mitted to Congress by the President 
in March, 1935 (H. R. 74th Cong. 1st 
Sess. Doc. 137, p. 6): 
“Fundamentally the holding com- 
pany problem always has been, and 
still is, as much a problem of regulat- 
ing investment bankers as a problem 
of regulating the power industry.” 
Arm’s-length bargaining concerning 
security issues by companies in the 
Standard System has been conspicu- 
ously absent ever since the organiza- 
tion of Standard Gas in 1910. From 
1910 to 1929 Byllesby completely 
dominated all Standard financing. 
Since 1929 Byllesby has shared its 
monopoly with the few investment 
bankers who have held Standard Pow- 


er common stock. At no time has any 
attempt been made by the Standard 
System Companies to secure financing 
on a more favorable basis from in- 
vestment bankers other than those in 
this group. 

This absence of arm’s-length bar- 
gaining and the many other manifes- 
tations of investment banker control 
throughout the period to September, 
1938, would have made it impossible 
to find that Byllesby did not exercise 
“either alone or pursuant to an ar- 
rangement or understanding with one 
or more other persons such a control- 
ling influence over the management or 
policies’ of Standard Power and 
Standard Gas “as to make it necessary 
or appropriate in the public interest or 
for the protection of investors or con- 
sumers” that Byllesby be declared a 
holding company under the act Ac- 
cordingly, had there been no change 
in the personnel of the voting trust, 
we should be compelled to deny the 
applications under § 2 (a) (7), supra. 

We consider next the effect of the 
appointment of the new trustees. At 
the time the case was argued before 
us, these trustees had been in office 
only a few weeks. As pointed out 
above, at the reopened hearing they 
testified that they had performed no 
duties as trustees and had done no 
more than consider in a general way 
the nature of their duties as voting 
trustees. 

Applicants urge that the new trus- 
tees are completely independent of 
Byllesby. The evidence merely shows 





27 The policy of Congress with respect to 
relationships between holding companies and 
investment bankers is illustrated by the pro- 
visions of § 17 (c) (15 USCA § 79q [c]). 
That section, among other things, forbids any 
executive officer, director, partner, appointee, 
or representative of an investment banker to 
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serve (subsequent to August 26, 1936) as a 
director or officer of any registered holding 
company or subsidiary thereof except in cases 
permitted by rules and regulations of this 
Commission. The application of that section 
to the present case is not before us. 
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that these trustees had not been active- 
ly identified with Byllesby, although 
Doriot’s past connections might cast 
some doubt upon his independence.* 
In our opinion, the facts contained in 
the record are not sufficient to permit 
us to find that the new trustees are 
completely independent of Byllesby, 
the creator of the trust. 

Under the terms of the act we can, 
of course, pass upon an application 
only upon the basis of the facts con- 
tained in the record presented to us. 
On the present record we cannot find 
that the facts bring the applicants 
within the exemption provisions con- 
tained in § 2 (a) (7) supra, and the 
applications for orders declaring that 
applicants are not holding companies 
under that section must, therefore, be 
denied.” 


[11, 12] As alternative relief, ap- 
plicants have applied for orders ex- 


empting them from the provisions of 


the act, under §§ 3 (a) (3) and 3 (a) 


(5). See 15 USCA, § 79c. 

Section 3 (a) (3) provides: 

“The Commission, by rules and reg- 
ulations upon its own motion, or by 
order upon application, shall exempt 
any holding company, and every sub- 
sidiary company thereof as such, from 
any provision or provisions of this ti- 
tle, unless and except in so far as it 
finds the exemption detrimental to the 
public interest or the interest of in- 
vestors or consumers, if » a 


such holding company is only inci- 
dentally a holding company, being 
primarily engaged or interested in one 
or more businesses other than the 
business of a public utility company 
and (A) not deriving, directly or in- 
directly, any material part of its in- 
come from any one or more subsidiary 
companies, the principal business of 
which is that of a public utility com- 
pany, or (B) deriving a material part 
of its income from any one or more 
such subsidiary companies, if sub- 
stantially all the outstanding securities 
of such companies are owned, directly 
or indirectly, by such holding compa- 
ny; » 

Section 3 (a) (5) authorizes us to 
grant an exemp‘ion under the same 
conditions if “. such holding 
company is not, and derives no mate- 
rial part of its income, directly or in- 
directly, from any one or more sub- 
sidiary companies which are, a com- 
pany or companies the principal busi- 
ness of which within the United States 
is that of a public utility company.” 

Byllesby contends that if it be 
deemed a holding company within the 
meaning of the act, it is only inciden- 
tally so, its primary business being in- 
vestment banking. To this it adds 
the further contention, upon the va- 
lidity of which the availability of an 
exemption under those sections de- 
pends, that it does not derive, directly 
or indirectly, any material part of its 





28 Doriot had previously been elected a di- 
rector of Standard Gas. Prior to March, 
1937, he had been connected with Ladenburg, 
Thalmann & Co. Doriot also has had busi- 
ness connections with the Schroder interests. 
The trustees testified that they expected to 
receive compensation from Byllesby. 

29 Since applicants are applying for an ex- 
emption, it would appear that the burden rests 
upon them to establish facts bringing them 
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within the exemption provisions. See Securi- 
ties & Exchange Commission v. Sunbeam 
Gold Mines Co. (1938) 95 F(2d) 699, where- 
in it was held that the burden was on a se- 
curity issuer to prove facts bringing it with- 
in an exemption provision of the Securities 
Act of 1933. See also Re Houston Nat. 
Gas Corp. (1938) 3 SEC 664, Holding Com- 
pany Act Release No. 1184. 
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income from a subsidiary public util- 
ity. More specifically, the latter con- 
tention is that when Byllesby partici- 
pates in an underwriting, it is mere- 
ly buying a commodity,—securities. 
At the time of purchase from the 
issuer, that transaction is complete, 
and no profit or loss is then realized. 
It is only after the securities are mar- 
keted that profit or loss occurs. Prof- 
its, it is claimed, are derived from 
purchasers, not from the issuer of the 
securities. Accordingly, so the argu- 
ment runs, while the underwriting of 
securities of Standard System Compa- 
nies admittedly is a principal source of 
Byllesby’s income, that income is de- 
rived from the purchasers of the se- 
curities rather than from such com- 
panies, and the terms of §§ 3 (a) (3) 
and 3 (a) (5), supra, are met. 

This argument ignores the realities 
of an underwriting transaction. It is 
true that the underwriter must sell se- 
eurities before it can derive a profit. 
But that profit, in a real sense, repre- 
sents compensation in the form of an 
underwriting spread for the perform- 
ance of services for the issuer. There 
can be no doubt that in the so-called 
“best effort underwriting contract,” 
where the underwriter agrees to use 
its best efforts to sell the securities of 
the issuer, and where it receives a des- 
ignated fee on the basis of the securi- 
ties it sells, the underwriter is deriving 
its compensation from the issuer. In 
such a case, the underwriter occupies 
a position analogous to that of a sales- 
man of securities, and its remunera- 


tion comes from the issuer. So far as 
the source of the underwriter’s in- 
come is concerned, the situation does 
not appear to us to be different where 
the underwriter enters into a “firm 
commitment” with the issuer, either 
purchasing an entire issue outright or 
agreeing to take up the unsold portion 
of an issue, at a designated price. 
Congress could not have intended that 
the availability of an exemption un- 
der §§ 3 (a) (3) and 3 (a) (5) 
should turn upon the form which un- 
derwriting contracts take. On the 
facts before us, which show that, from 
1930 to 1937, the underwriting of se- 
curities of Standard System Compa- 
nies comprised 46.3 per cent of all of 
Byllesby’s underwriting business, we 
hold that Byllesby derives a material 
part of its income from Standard Gas. 
subsidiaries, 


Conclusion 


On the basis of the facts presented 
by the record, we find it necessary to 
deny the applications, both with re- 
spect to § 2 (a) (7) and §§ 3 (a) (3) 
and 3 (a) (5). 

In order that applicants may have 
an opportunity to adjust their busi- 
ness to the situation, we shall, if re- 
quested by applicants, defer the issu- 
ance of a final order for a period of 
sixty days during which applicants 
may make such adjustments as they 
deem necessary, and shall treat the ap- 
plications as pending before us until 
such final order is entered. 
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Re Community Power & Light Company 


[File No. 54-15, Release No. 1803.] 


Intercorporate relations, § 19.7 — Holding company — Corporate simplification. 


1. The Commission, in order to approve a plan of corporate simplification 
pursuant to § 11 of the Holding Company Act, must find that it is neces- 
sary so as to effectuate the provisions of subsection (b) of § 11, which in 
turn requires a finding that the present corporate structure of the company 
is such that the Commission must take steps to insure that the corporate 
structure will not unduly, or unnecessarily, complicate the corporate struc- 
ture of the holding company system, and to insure that voting power is not 
unfairly or inequitably distributed among security holders; and in addition, 
the Commission must find that the plan is fair and equitable to the persons 
affected by such plan, p. 152. 


Corporations, § 18 — Voting power — Distribution. 
2. Voting power is unfairly and inequitably distributed when the holders of 
common stock are in a position to control the company at all times and, in 
the absence of defaults, have the sole voting power for the election of direc- 
tors, while in fact the interest of the common stock in the company’s assets 
and earnings is, at best, slight and in substance the company belongs to its 
preferred stockholders, assuming that its creditors are secure in their claims, 


p. 156. 


Intercorporate relations, § 19.7 — Holding company — Corporate simplification. 
3. Generally the same facts which bear on the necessity of a plan of corpo- 
rate simplification pursuant to the Public Utility Holding Company Act are 
relevant to a consideration of its fairness; for the former purpose they must 
be considered with respect to the corporation as a whole, and for the latter, 
with respect to the separate classes of persons affected, p. 157. 


Intercor porate relations, § 19.7 — Holding company — Corporate simplification — 
Allocation of securities. 

4. Common stock is entitled to some participation in a plan for corporate 

simplification under the Holding Company Act when there is a possibility 

that there may eventually be dividends available for the common stock, al- 

though, with elimination of improper items from the balance sheet, the mar- 

gin of assets apparently available for the common stock disappears, p. 157. 


Valuation, § 51 — Reorganization purposes — Earning power — Book value of 
assets. 


5. Earning power rather than the book value of assets is the best test of 
value for reorganization purposes, p. 157. 


Intercor porate relations, § 19.7 — Holding company — Simplification of structure 
— Minority rights. 

6. A plan of corporate simplification pursuant to § 11 of the Holding Com- 

pany Act was approved, notwithstanding the absence of any provision for 

rights of dissenting stockholders other than to receive the securities allocable 

to them thereunder, where the company’s cash position and lack of credit 
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would make a cash payment impracticable and might make the plan unfair 


to other security holders, p. 159. 


Intercor porate relations, § 19.8 — Holding company — Simplification of structure 


— Application. 


7. Supplemental applications and declarations as to solicitation material and 
as to issuance of securities under various sections of the Public Utility Hold- 
ing Company Act for the various steps necessary for the consummation of 
a plan of corporate simplification under § 11 of the act, are unnecessary, 
since an application under § 11 is to be regarded as embracing all proceed- 


ings included in the plan, p. 160. 


[November 27, 1939.] 


spe for approval of plan of corporate simplification 
pursuant to § 11 of the Public Utility Holding Company 
Act; approved. 


APPEARANCES: F. Arnold Daum 
and Maurice C. Kaplan of the Public 
Utilities Division of the Commission; 
Humes, Buck, Smith & Stowell, by A. 
C. Smith and P. R. Andrews, for 
Community Power and Light Compa- 


ny. 


By the Commission: Community 
Power and Light Company (herein- 
after sometimes referred to as “Com- 
munity” or “the company’), a regis- 
tered holding company, has filed an 
application for approval of a proposed 
plan of corporate simplification pursu- 
ant to § 11(e) of the Public Utility 
Holding Company Act of 1935 (15 
USCA, § 79k). In substance, the 
company alleged that its corporate 
structure was unduly and unneces- 
sarily complicated; that voting power 
was inequitably distributed among its 
security holders; and that the plan of 
simplification was being submitted 
pursuant to § 11(e) for the purpose 
of enabling the company to comply 
with the requirements of § 11 (b) 
(2). 


The company also included, in its 


application under § 11 (e) a request 
for a report pursuant to § 11 (g),a 
declaration pursuant to Rule U-12E-5 
with regard to the solicitation mate- 
rial, and a declaration pursuant to § 7 
with respect to the issuance of securi- 
ties pursuant to the plan; and the com- 
pany requested permission to take 
such other action as may be necessary 
to carry out the terms of the plan. 


Pursuant to the application as 
aforesaid, the Commission ordered 
that a hearing be held in regard to the 
several applications and declarations 
and gave appropriate notice accord- 
ingly. Notice of such hearing, con- 
taining a summary of the proposed 
plan, was transmitted to security hold- 
ers affected by the plan approximately 
seventeen days prior to the date of said 
hearing. A hearing was then held 
pursuant to the Commission’s order. 
No security holders appeared at such 
hearing in opposition to the plan. The 
company appeared and presented evi- 
dence in support of its applications 
and declarations, and its witnesses 
were cross-examined by counsel for 
the Commission. 
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Company's Present Capital Structure 


The company has outstanding the 
following securities : 


First mortgage collateral gold 
bonds, 30-year 5% series of 
1957. (their position is not 
affected by the plan) 

“Assignments and agreements,” 
representing assumption of 
certain liabilities in connec- 
tion with sales of affiliated 
company’s stock to customers 

68,962 shares first preferred 
stock, $6 dividend series (cu- 
mulative), no par value, stat- 
ed and liquidating value $100 
per share 

10,000 shares common stock, no 
par value, stated value $250 
per share 


$14,000,000.00 


370,523.84 


6,896,200.00 


2,500,000.00 


The company’s charter authorizes the 
issuance of second preferred stock, 
but none of such stock is outstanding. 

The annual preferred stock divi- 
dend requirement is $413,772. The 
accumulated and unpaid dividends as 
of June 30, 1939, amounted to $46 
per share or a total for all the shares 
outstanding of $3,172,252. 

Under the terms of the company’s 
charter the common stock has the sole 
voting power unless four quarterly 
dividends are in default on the pre- 
ferred stock. In the latter event each 
share of preferred stock becomes en- 
titled to one vote per share or an ag- 
gregate of 68,962 votes, and each 
share of common stock is entitled to 
25 votes per share or an aggregate of 
250,000 votes. 


Summary of Proposed Plan 


The simplification plan contemplates 
the exchange of all of the preferred 
and common stock now outstanding 
for one class of new common stock. 
Each share of preferred stock, togeth- 
er with all accumulated unpaid divi- 
dends, will receive five shares of new 
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common stock. Each share of present 
common stock will be exchanged for 
14 shares of new common stock. The 
new shares are to have a par value of 
$10 each and will be entitled to one 
vote per share. 

Upon carrying out the proposed 
plan, the resulting distribution of new 
common stock will be as follows: 


Per 

Shares Cent 

To present preferred stock- 
holders (5 new shares for 
each of 68,962 present 
shares) 

To present common 
holders (1% new shares for 
each of 10,000 present 
shares) 18,000 4.96 


362,810 100.00 


344,810 95.04 


The plan also provides that the 
“Assignments and Agreements” now 
outstanding in the face amount of 
$370,523.84, which are further de- 
scribed below, may be redeemed by 
the company at any time upon thirty 
days’ notice and upon payment at the 
rate of $100 for each $95 face amount 
outstanding. 

In connection with the consumma- 
tion of the plan the company proposes 
to make various accounting entries 
which will have the effect of adjusting 
or eliminating certain accounts in the 
company’s balance sheet. The various 
proposed changes are set forth in de- 
tail in Appendix “B.” These account- 
ing entries are in accordance with the 
Commission’s Uniform System of 
Accounts for Public Utility Holding 
Companies; certain of the entries are 
required by the Uniform System, and 
the others are within the company’s 
discretion. Accordingly, the making 
of these entries requires no affirmative 
action by us. 

The plan, by its terms, is to become 
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effective only if it secures not only our 
approval but also that of the holders 
of two-thirds of the preferred and a 
majority of the common stock, and of 
a Federal court upon application by 
us pursuant to § 11 (e). The contem- 
plated procedure is as follows: If our 
approval is secured, the plan will be 
submitted for the consideration of the 
stockholders. If approval is given by 
the specified majorities, the Commis- 
sion is requested to apply to a Federal 
court to enforce and carry out the 
terms and provisions of the plan. If 
the plan is then approved by the court, 
it is to be consummated either (a) by 
amending the charter of the existing 
corperation, or (b) by organization 
of a new corporation which will take 
over all oi the assets and assume all of 
the liabilities and obligations of the 
existing corporation. 

In the event that the existing corpo- 
ration is to be used in the consumma- 
tion of the proposed plan, the present 
certificate of incorporation will be so 
amended as to eliminate all provisions 
relating to the presently authorized 
and outstanding first preferred and 
common stock and so as to authorize 
the issuance of 500,000 shares of new 
common stock, each share having one 
vote and having a par value of $10. 
The certificate of incorporation will 
further be amended so as to provide 
that the company shall not have the 
power to engage in the business of un- 
derwriting or to participate in the 
marketing of securities. 

In the event that the proposed plan 
is consummated by the formation of 
a new corporation, such new corpora- 
tion will be organized under the laws 
of Delaware or such other state as 
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may be determined by the board of 
directors. It will have powers and 
purposes similar to those possessed by 
the present corporation with the ex- 
ception that it will not be authorized 
to participate in underwriting or mar- 
keting of securities. The new corpo- 
ration will have an authorized capital 
consisting of 500,000 shares of com- 
mon stock, each share having one vote 
and having a par value of $10. Fol- 
lowing the formation of such new 
corporation, all of the property now 
owned by Community Power and 
Light Company will be sold, trans- 
ferred, and assigned to the new cor- 
poration, which will at the same time 
assume all of the liabilities and obliga- 
tions of the present company in return 
for such an amount of common stock 
of the new company as will be neces- 
sary to consummate the proposed plan. 
This common stock will then be dis- 
tributed in accordance with the pro- 
visions of the proposed plan. 

The plan provides no rights for dis- 
senting stockholders other than to re- 
ceive the securities allocable to them 
under the plan, and counsel for the 
applicant have stated that in their 
opinion dissenters will be bound by the 
terms of the plan if it is carried out 
as proposed. 


Issues Presented by the Plan 


[1] Section 11 (e), pursuant to 
which the application is filed, provides 
that any registered holding company 
may submit a plan to the Commission 
“for the divestment of control, securi- 
ties, or other assets, or for other ac- 
tion by such company or any subsidi- 
ary company thereof for the purpose 
of enabling such company or any sub- 
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sidiary company thereof to comply 
with the provisions of subsection (b). 
If, after notice and opportunity for 
hearing, the Commission shall find 
such plan, as submitted or as modified, 
necessary to effectuate the provisions 
of subsection (b) and fair and equita- 
ble to the persons affected by such 
plan, the Commission shall make an 
order approving such plan; = 
The pertinent portion of subsection 
(b) is that which makes it our duty 
to require that “. each regis- 
tered holding company, and each sub- 
sidiary company thereof, shall take 
such steps as the Commission shall 
find necessary to ensure that the cor- 
porate structure or continued exist- 
ence of any company in the holding 
company system does not unduly or 
unnecessarily complicate the structure, 
or unfairly or inequitably distribute 
voting power among security hold- 
ers, of such holding company sys- 
tem.” 

In order to approve this plan we 
must find that it is necessary to ef- 
fectuate the provisions of subsection 
(b) of § 11, which in turn requires 
us to find that the present corporate 
structure of Community is such that 
we must take steps to insure that Com- 
munity’s corporate structure will not 
unduly or unnecessarily complicate the 
corporate structure of the holding 
company system, and to insure that 
voting power is not unfairly or in- 
equitably distributed among security 
holders. In addition, we must find 
that the plan is fair and equitable to 
the persons affected by such plan. 
Such findings can only be made after 
consideration of the company’s his- 
tory, its present status, and its future 
prospects. 
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Compliance with § 11 (b) (2) 
(a) Events leading to present finan- 

cial condition. 

Community Power and Light Com- 
pany was incorporated in Delaware in 
1927 to acquire the assets, consisting 
primarily of all the common stocks 
and a majority of the bonds of four 
operating companies and one so-called 
investment company, and to assume 
the liabilities of Community Power 
and Light Company of Illinois. The 
utility operating companies were en- 
gaged in the production and distribu- 
tion of electricity, gas, ice, and water 
in primarily rural communities in the 
states of Kansas, Missouri, Arkansas, 
Texas, and New Mexico. The com- 
mon stock of Community was turned 
over to its parent and creator, Ameri- 
can Community Power Company. 
The common stock was pledged, to- 
gether with other assets, as collateral 
for the debentures of American Com- 
munity Power Company. The latter 
also controlled another public utility 
holding company, General Public Util- 
ities Company, and was itself con- 
trolled by American Commonwealths 
Power Corporation (Delaware). 

In 1931 both American Community 
Power Company and its parent, 
American Commonwealths Power 
Corporation, were placed in receiver- 
ship and are now defunct. In the in- 
terim, however, Community’s own fi- 
nancial position had been seriously 
impaired. Community had been re- 
quired to pay excessive dividends, 
which over the period from 1927 to 
1931 were in excess of its earnings. 
It had also been compelled to acquire 
at par unsecured obligations of Gen- 
eral Public Utilities Company which 
were of doubtful value, obtaining the 
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money therefor by short-term bank 
loans. It is probable that General Pub- 
lic Utilities Company was then insol- 
vent; in any event, it filed a petition 
for reorganization in 1933 and has 
since been reorganized with the re- 
sult that Community became the own- 
er of 72,000 shares of common stock 
of General Public Utilities, Inc. Com- 
munity has thus been compelled to 
meet, unaided, the bank debt represent- 
ing the cost of this acquisition. 

Another phase of the parent com- 
pany’s management contributed to 
Community’s difficulties. Prior pre- 
ferred stock of an affiliate company 
had been sold to customers of 
Community’s operating subsidiaries 
through employees of those subsid- 
iaries. Following the collapse of the 
superstructure, Community, in order 
to avoid threatened litigation and to 
preserve the good will of its custom- 
ers, issued in exchange for this worth- 
less preferred stock the so-called “As- 
signments and Agreements” now out- 
standing, under the terms of which 
the holders are entitled to receive in- 
terest at the rate of $6.24 per $95 face 
amount. The company has thus in- 
curred an additional principal claim of 
$370,523.84 with an annual interest 
charge of $24,337.56.? 

The collapse of the top holding com- 
panies had its beneficent aspect. It 
will be recalled that the common stock 
of Community, carrying with it vot- 
ing control, was pledged as collateral 
for the debentures of American Com- 
munity Power Company. As a result 
of the default on those debentures, the 


collateral was eventually distributed, 
Since the commencement of the re. 
ceivership of American Community 
Power Company in 1931 Community 
has been under different management. 


Since 1931 no dividends have been 
paid on Community’s preferred stock. 
However, Community has shown some 
profit available for dividends in each 
of those years, and now has a sub- 
stantial earned surplus. The failure 
to pay dividends was due to restric. 
tions in loan agreements with certain 
banks, and the management’s decision 
that the moneys should be used to pay 
off the bank loans previously described, 
and for necessary improvements of 
the properties of its subsidiaries. 


(b) Present condition 
prospects. 

Although, as indicated, the condi- 
tion of the company has gradually im- 
proved, it was testified at length at the 
hearings that the corporate structure 
was unduly complex and that a thor- 
ough-going recapitalization was nec- 
essary in order to reéstablish the com- 
pany’s credit and to enable it to fulfil 
its duties to its subsidiaries and its 
security holders. 


and future 


This testimony is corroborated by 
consideration of the entire record. In 
the spring of the current year three of 
the company’s subsidiaries had im- 
perative capital requirements in an 
amount in excess of what either they 
or the company could provide from 
their own resources. Recourse was 
then had to a loan from the Recon- 
struction Finance Corporation in the 





1 This amount has since been increased by 
stock dividends and other acquisitions to 98,- 
1143 shares as of June 30, 1939, or 60.12 per 
cent of the total outstanding. 

2Similarly, certain subsidiaries of Com- 
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munity and General Public Utilities, Inc. were 
required to assume similar liabilities with re- 
spect to preferred stocks of affiliates in the 
aggregate amount of $1,490,580 with an addi- 
tional annual charge of $69,339. 
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amount of $1,350,000. The record of 
the Commission in connection with 
that loan indicated that the company 
had no credit and could not obtain the 
funds needed by its subsidiaries except 
from the funds of the Reconstruction 
Finance Corporation. Under the terms 
of the loan agreement dividend pay- 
ments by the company are severely re- 
stricted while such loan is outstanding.’ 


Community’s balance sheet as of 
June 30, 1939, is set forth in Appen- 
dix A. It shows an equity of $11,- 
042,528 available for both classes of 
stock, as contrasted with the liquidat- 
ing value of the preferred stock of 
$6,896,200 and accrued dividends 
thereon of $3,172,252 as of that date. 
Apart from what a detailed valuation 
of the assets might disclose, it is known 
that “Investments in Subsidiary Com- 
panies” are carried at figures which 
reflect certain upward revaluations, 
made shortly before the assets were 


Community Power and Light Company and 


acquired by Community, and other ad- 
justments which also increased the 
carrying value of such investments. 
The plan proposes to eliminate, from 
future balance sheets, these items ag- 
gregating $2,422,390.13. Additional 
items proposed to be eliminated are 
(1) “Commissions and Expenses on 
Capital Stock, $977,237.98,” (2) 
“Unamortized Debt Discount and Ex- 
pense, $917,978.02,” and (3) “Or- 
ganization Expense, $12,147.54.” Al- 
lowing for these adjustments, the book 
equity available for the stockholders 
becomes $6,712,774, or $3,355.678 
less than prior claims of the preferred 
stockholders. 

The following table sets forth his- 
torical earnings as reported by appli- 
cant and its subsidiaries (excluding 
General Public Utilities, Inc. and its 
subsidiaries) for the years 1928 to 
1938, inclusive, and for the twelve 
months ended June 30, 1939: 


Subsidiaries Consolidated (Excluding General 


Public Utilities, Inc., and Subsidiaries)*—Historical Earnings for Years 


Ended December 31, 1928, 


Gross 
Income 


$1,675,370 


Year Ended 


Dec. 1928... 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
June 


1,581,260 
1.510.098 
1,532,700 


Note: ( ) denotes red figures. 


Prior 
Charges! 


$745,474 
780,770 


959,375 


to June 30, 1939, Inclusive. 


Net Avail- Preferred 
able for Dividend 
Preferred Require- 

and Common ment? 


$929,896 $413,772 
1,179,396 413,772 
1,045,066 413,772 
618,877 413,772 
335,772 413,772 
180,275 413,772 
130,636 413,772 
62,236 413,772 
349,469 413,772 
621,295 413,772 
549,058 413,772 
573,325 413,772 


Balance 
Available 
for 
Common 


$516,124 
765,624 
631,294 
205,105 
(78,000) 
(233.497) 
(283,136) 
(351,536) 
(64,303) 
207,523 
135,286 
159,553 


*Includes income received from investments in General Public Utilities, Inc. 
1Includes dividends paid and accrued on preferred stocks of subsidiaries held by the public. 
2 Actual preferred dividend requirements for 1928, 1929, and 1930 were $387,399.25, $387,- 


399.25, and $407,383.67, respectively. Inasmuch as the requirement for all other years was 
$413,772, this amount has been used to place all figures on a comparable basis. 





pany is presently restricted while the loan 
Corporation is for a 15-year period. Under is outstanding to a maximum annual dividend 
the terms of the loan agreement the com- of 50 cents per share on the new common 
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While prior to 1932 earnings were 
sufficient to cover preferred dividends, 
it appears therefrom that during each 
of the years 1932 to 1936, both inclu- 
sive, Community failed to earn its pre- 
ferred dividend requirement ($413,772 
annually). This trend has since been 
reversed, but the excess of current 
earnings over preferred dividend re- 
quirements is not such as to indicate 
a possibility of eliminating the pres- 
ent preferred dividend arrears within 
a reasonable time, even if all of such 
earnings could feasibly be distributed. 

This picture is not changed substan- 
tially if Community’s proportionate 
share of the earnings of General Pub- 
lic Utilities, Inc., is included on a con- 
solidated basis. As previously stated, 
as a result of the reorganization of the 
latter as of January 1, 1935, and of 
subsequent acquisitions, Community 
at June 30, 1939, was the owner of 


60.12 per cent of the common stock of 


General Public Utilities, Inc. Con- 
solidating the earnings of the latter 
with those of Community on a propor- 
tionate basis since January 1, 1935 
yields the following result: 


From the foregoing it seems that 
time alone will not cure the company’s 
difficulties. With no credit, with 
huge preferred stock arrearages which, 
because of the terms of the Recon- 
struction Finance Corporation’s loan 
heretofore mentioned, will increase for 
the present rather than diminish. and 
in view of the fact that the Assign- 
ments and Agreements now outstand- 
ing cannot be called unless converted 
into junior preferred stock, which can- 
not be issued so long as preferred 
dividends are in arrears, we are of the 
opinion that the company’s corporate 
structure is unduly and unnecessarily 
complicated. Under these circumstan- 
ces, we are of the opinion thai the 
complications in Community’s corpo- 
rate structure render the corporate 
structure of the holding company sys- 
tem of which Community is a part un- 
duly and unnecessarily complicated, 
contrary to the standards of § 11(b). 


(c) Distribution of voting power. 
[2] We reach the same conclusion 

with respect to the distribution of vot- 

ing power. As already stated, under 


Community Power and Light Company and Subsidiaries Consolidated (Including General 
Public Utilities, Inc., and Subsidiaries) Historical Earnings—Years Ended 
December 31, 1935, to June 30, 1939, Inclusive. 


Gross 
Income 


$2,641,819 


Year Ended 
Dec. 31, 
Dec. 31, 
Dec. 31, 
Dec. 31, 
June 30, 1939 


( ) Denotes red figures. 


Prior 
Charges! 


$2,417,672 
2,428,512 
2,465,047 
2,473,048 
2,476,918 


Net Avail- 
able for 
Preferred 
and Common 
$224,147 
499,296 
756,946 
778,658 
829,651 


Balance 
Available 


Preferred 
Dividend 
Require- 

ment 
$413,772 
413,772 
413,772 
413,772 
413,772 


($189,625) 
85,524 
343,174 
364,886 
415,879 


1 Includes dividends paid and accrued on preferred stocks of subsidiaries held by the public 
and the minority interest in the common stock of General Public Utilities, Inc. 





stock, or a total annual dividend payment of 
not over $181,405. If the proposed plan is 
not consummated, the loan agreement, under 
its present terms, would not permit the pay- 
ment of dividends on the presently outstand- 
ing capital stock without the consent of the 
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Reconstruction Finance Corporation. How- 
ever, if the consent of the Reconstruction 
Finance Corporation to the payment of divi- 
dends were sought, that body presumably 
might permit the payment of a comparable 
total each year. 
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the terms of the charter the holders of 
common stock are in a position to con- 
trol the company at all times and, in 
the absence of defaults, have the sole 
voting power for the election of direc- 
tors. The fact is that the interest of 
the common stock in the company’s 
assets and earnings is at best slight. 
In substance the company belongs to 
the preferred stockholders, assuming 
that its creditors are secure in their 
clams. We therefore conclude, and 
so find, that the voting power is pres- 
ently unfairly and inequitably distrib- 
uted. 


(d) Proposed modification of assign- 
ments and agreements. 

The proposed modification in the 
terms of the Assignments and Agree- 
ments is merely an incident to the 
transformation of the company’s cor- 
porate structure from three authorized 


classes to one class of stock. Under 
the present terms of the Assignments 
and Agreements, they may be convert- 
ed into a junior preferred stock “if 
and when defaults in preferred divi- 
dends have been remedied and regular 
preferred dividends have been re- 
sumed.” Since the consummation of 
the simplification plan will terminate 
all rights to accrued dividends, it is 
evident that the company, upon the ex- 
change of stock required by the plan, 
would, so far as the terms of the As- 
signments and Agreements are con- 
cerned, be in a position to convert the 
Assignments and Agreements into 
preferred stock and then immediately 
to call such preferred stock at its call 
price of $100 per unit. The effect of 
the proposed modification, therefore, 
appears merely to make unnecessary 
the actual issuance and calling of the 
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junior preferred stock. In that way 
the additional complication in the cor- 
porate structure resulting from such 
issuance is avoided. No real change 
is made in the rights of the holders of 
Assignments and Agreements. So far 
as any alteration is made requiring 
our approval, therefore, we find that 
such modification in the terms of the 
Assignments and Agreements is nec- 
essary to eliminate complications in 
the company’s corporate structure and 
to carry out the original purposes of 
the Assignments and Agreements in 
the light of the elimination of the com- 
pany’s preferred stock and its trans- 
formation into a one-stock company. 


(e) Conclusion as to necessity for 
plan. 

Under all of the circumstances of 
this case, in the light of the company’s 
present financial condition and future 
prospects, and in view of the present 
inequitable distribution of voting pow- 
er, we conclude and so find that the 
plan of corporate simplification is nec- 
essary to effectuate the provisions of 
subsection (b) (2) of § 11. 


Fairness of Proposed Plan 


[8-5] Although no one appeared 
in opposition to the plan, it is our in- 
dependent duty to determine its fair- 
ness to those affected by it. General- 
ly speaking, the same facts which bear 
on the necessity of the plan are relevant 
to a consideration of its fairness. For 
the former purpose they must be con- 
sidered with respect to the corporation 
as a whole; for the latter, with respect 
to the separate classes of persons af- 
fected. 

The most obvious question of fair- 
ness is the allocation of securities be- 
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tween the present preferred and com- 
mon stockholders. Unless their pres- 
ent interests in the company correspond 
to the proposed 95 to 5 distribution, 
the plan may be said to be unfair in 
the absence of offsetting considera- 
tions. On the other hand, it is to be 
recognized that such relationships can- 
not be measured with precision. 

The usual methods for determining 
the fairness of a reallocation of secu- 
rities require consideration of the val- 
ues prese.itly available for each class. 
On the basis of book values, as deter- 
mined by the latest balance sheet, there 
would appear to be an excess of value 
available for the common stock, which 
might be used as a basis for some rec- 
ognition. However, as pointed out 
above, values on the balance sheet in- 
clude items which ought not to be there 
and which it is now proposed to elimi- 
nate. When these eliminations are 


made, the margin apparently avail- 
able for the common stock disappears. 

This, however, is not conclusive as 
to the right of the common stock to 


participation. At the present time the 
corporate earnings exceed the pre- 
ferred dividend requirement and the 
forecasts of future earnings point to 
a still further improvement. It may 
be assumed, therefore, that although 
it will take many years before the pres- 
ent common stock can hope for a re- 
turn, especially in view of the crippling 
effect of the present capital structure, 
nevertheless there is an eventual pros- 
pect which must be regarded as hav- 
ing a present value. If the company 
were in a position to pay out all of its 
corporate net income in the form of 
dividends, the common stockholders 
might, on the basis of the present level 
of earnings, expect some return after 
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approximately ten years. However, 
according to the company’s manage. 
ment the system must conserve its 
cash for improvements, replacements, 
and betterments, and as pointed out 
above, the loan agreement with the 
Reconstruction Finance Corporation 
limits dividend payments ‘so long as 
that loan is outstanding unless that 
corporation’s consent is obtained to 
any proposed increase in dividend pay- 
ments. Nevertheless, the possibility 
that there may eventually be dividends 
available for the common stock is such 
that we cannot say that the common 
stock has no value, and we therefore 
believe that it is entitled to some par- 
ticipation in the company. 

We have frequently said that for 
reorganization purposes earning pow- 
er rather than the book value of as- 
sets is the best test of value. Re Gene- 
see Valley Gas Co. (1938) 3 SEC 
104; Re Utilities Power & Light Corp. 
(1939) 4 SEC —, Holding Company 
Act Release No. 1655. In the pres- 
ent case it is unnecessary to attempt 
to appraise the exact value of the com- 
mon stock of Community. It is evi- 
dent from the income figures, as pre- 
viously set forth above, that there is 
some excess of earnings over present 
preferred dividend requirements. We 
therefore believe that some value re- 
mains for the common stock. Under 
circumstances where a larger partici- 
pation was being given to common 
stock, we might be required to evalu- 
ate more precisely the equity for such 
common stock. On the other hand, the 
fact that there appears to be no pros- 
pect of dividends being paid on the 
common stock for many years indi- 
cates that any participation being giv- 
en to that class of stock must neces- 
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sarily be slight. Under all the cir- 
cumstances of the present case and 
upon consideration of the entire rec- 
ord, we are of the opinion that the 
proposed allocation is reasonable. 

It may be argued that whatever val- 
ue exists for the common stock is pres- 
ently subordinated to the claims of the 
preferred stockholders, whereas the 
plan proposes to place both on a parity 
so far as the future is concerned. In 
the present case such a contention 
seems unreal. Any attempt to give 
the preferred stockholders for their 
overwhelming interest securities sen- 
ior in rank to those issued to the hold- 
ers of common stock would produce a 
useless complexity without substan- 
tially affecting the result. The inter- 
est of the present common stockhold- 
ers is so small as in no event to war- 
rant the issuance of more than one 
class of securities.* 


It follows from the foregoing that 
the vesting of the preferred stock- 
holders with 95 per cent of the voting 
power is consistent with the respec- 
tive interests of the two classes of 


stock and we find the plan fair and 
equitable to both classes of stock- 
holders. 

As we have pointed out, the modi- 
fication in the terms of the Assign- 
ments and Agreements is in substance 
merely incidental to the simplification 
of the company’s corporate structure. 
Since no real change is made in the 
rights of the holders of Assignments 
and Agreements, and since they will 
continue to receive interest at the same 
rate unless and until the company is 
able to redeem their securities at the 
full price, we find that the proposed 
alteration in the terms of these docu- 
ments is fair to the holders thereof. 

[6] As has been pointed out, the 
plan provides no rights for dissenting 
stockholders other than to receive the 
securities allocable to them thereunder. 
Section 11 makes no express provision 
for affording disparate rights to se- 
curity holders affected by a plan un- 
der that section; it is unnecessary to 
determine whether a plan might, un- 
der some circumstances, grant such 
rights. In the present case, the only 





4It is unnecessary for us to consider wheth- 
er under other circumstances we might prop- 
erly approve a simplification or reorganiza- 
tion plan contemplating the issuance of more 
than one class of stock. Speaking generally, 
one-stock plans are highly desirable not only 
in order to simplify a company’s corporate 
structure but also to facilitate compliance 
with the requirements of paragraph (1) of 
§ 11 (b). In imposing standards for new 
security issues under the act, Congress in 
§ 7 (c) indicated its disapproval of the issu- 
ance of preferred stock by public utility hold- 
ing companies. Under that subsection pre- 
ferred stock cannot be issued unless it comes 
within one of the provisions of § 7 (c) (2). 
This creates a “heavy presumption” against 
the issuance of preferred stock, even if it 
comes within one of the exceptions set forth 
in § 7 (c) (2). See Re National Gas & E. 
Corp. (1937) 2 SEC 632; there the question 
arose as to the issuance of no-par common 
stock which, like preferred stock, cannot be 
issued unless it comes within the provisions 
of § 7 (c) (2); and there we held that even 
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if the proposed issue came within § 7 (c) (2), 
there was a “heavy presumption” against its 
issuance because of the provisions of § 7 (c) 


In any distribution of securities under a one- 
stock plan among different classes of security 
holders, the plan must, of course, recognize the 
relative rights of such different classes by ap- 
propriate differences in the amounts distribut- 
ed. See Re West Ohio Gas Co. (1938) 3 
SEC 1014, Holding Company Act Release No. 
1284, and Re Utilities Power & Light Corp. 
(1939) 4 SEC —, Holding Company Act Re- 
lease No. 1655. Cf. also Kansas City Ter- 
minal R. Co. v. Central U. Trust Co. (1926) 
271 US 445, 70 L ed 1028, 46 S Ct 549, and 
Case v. Los Angeles Lumber Products Co. 308 
US —, 84 L ed —, 60 S Ct 1, decided No- 
vember 6, 1939. Note, however, concurring 
opinions of Healy, C., in Re West Ohio Gas 
Co. supra, at page 1029, Holding Company 
Act Releases Nos. 1284 and 1668, and Re Util- 
ities Power & Light Corp. (1939) 4 SEC —, 
Holding Company Act Release No. 1655-A. 
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possible alternative which might have 
been provided by the plan would have 
been a cash payment for the dissenting 
stockholders. In the present case, the 
company’s cash position and lack of 
credit would obviously make such a 
payment impracticable, and, accord- 
ingly, the plan would not be feasible 
if it required a cash payment to any 
substantial number of security hold- 
ers. Furthermore, the making of a 
cash payment under these circumstan- 
ces might render the plan unfair to 
the other security holders. 

It is our present opinion that the 
plan, if consummated in accordance 
with its terms, will be binding on all 
security holders affected. Since we 
have found that the allocation of new 
securities is fair, we see no reason for 
requiring a cash alternative. 

With respect to the accounting en- 
tries, we have pointed out that they 
are within the company’s discretion or 
are required by our Uniform System 
of Accounts. We do not find anything 
in the proposed accounting transac- 
tions tending to make the plan unfair 
or not in compliance with the statute. 
Accordingly, the accounting entries 


may be carried out in connection with 
the plan. 


Conclusion as to Plan - 


We have found that the proposed 
plan of corporate simplification jis 
necessary to effectuate the purposes of 
§ 11 (b) (2). We have found the 
plan to be fair and equitable to the 
persons affected thereby. The Public 
Utility Holding Company Act requires 
that action be taken to simplifv the 
company’s corporate structure regard- 
less of whether such a plan could, in 
the absence of the act, be carried out 
under particular state laws. Accord- 
ingly, we approve the plan of simpli- 
fication pursuant to § 11 (e) of the 
act.® 


Applications and Declarations Inci- 
dent to the Consummation of the 
Plan 


[7] The application before us in- 
cludes separate applications and dec- 
larations, pursuant to several sections 
of the act, for the various steps which 
are or may be necessary for the con- 


summation of the plan. It should, 
however, be noted that an application 
under § 11 (e) is to be regarded as 





5 It should be observed that the present plan 
deals with the corporate structure only of 
Community Power and Light Company as an 
individual corporation. The plan does not 
deal with the corporate structure of the Com- 
munity system as a whole, nor with the in- 
dividual corporate structures of any of Com- 
munity’s subsidiaries, nor with the fairness of 
distribution of voting power throughout such 
system or with respect to any company other 
than Community. Neither does the present 
plan take any step toward compliance with 
paragraph (1) of § 11 (b). As we pointed 
out in Re Peoples Light & P. Co. (1937) 2 
SEC 829, 836, compliance with the ultimate 
objectives of the act may frequently be best 
accomplished by a series of steps rather than 
by one direct and final step. Cf. also Re 
North American Co. (1939) 4 SEC —, Hold- 
ing Company Act Release No. 1427, page 22. 
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Where, as is true in the present case, the ac- 
tion proposed by a simplification plan repre- 
sents a really substantial step toward compli- 
ance with § 11 (b) we can in our discretion 
approve such a plan, of course without tak- 
ing into account the extent to which further 
action may be necessary. Accordingly, our 
findings that the plan is necessary to effectuate 
the provisions of subsection (b) (2) and is 
fair and equitable to the persons affected 
thereby and our approval of the plan have 
reference only to Community as an individual 
company. They are not determinative as to 
the status of the corporate structure of the 
Community system or as to that of any other 
company within the system. We therefore 
express no opinion at this time as to the ex- 
tent to which other action may be necessary 
under §§ 11 (b) (1) or 11 (b) (2). 
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embracing all proceedings included in 
the plan. The supplemental applica- 
tions and declarations are, therefore, 
unnecessary. 

It appears that the new common 
stock will have a par value of $10 per 
share and each share will be entitled to 
one vote. Accordingly, the proposed 
new common stock meets the require- 
ments of clause (A) of paragraph (1) 
of § 7 (c), as “a common stock hav- 
ing a par value and being without 
preference as to dividends or distribu- 
tion over, and having at least equal 
voting rights with, any outstanding 
security” of the company. 

With respect to the Assignments 

and Agreements, as modified, it ap- 
pears that these obligations are to be 
issued in exchange for the present out- 
standing ones and are, therefore, with- 
in the provisions of § 7 (c) (2) (A) 
of the act. Similar considerations 
are applicable to the assumption by the 
new corporation, if one is organized 
;to consummate the proposed plan, of 
the $14,000,000 face amount of first 
mortgage collateral gold bonds and 
the secured note payable to the Recon- 
struction Finance Corporation in the 
face amount of $1,350,000. 

We see no reason for making any 
adverse findings with respect to the 
various standards of § 7 (d) with re- 
spect to any of the proposed securi- 
ties. Since no state Commission or 
state securities commission has in- 
formed the Commission with respect 
to the applicability of state laws, we 
find that the provisions of § 7 (g) 
are inapplicable. 


In the event that a new corporation 
is organized, it is necessary to con- 


[11] 
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sider the applicability of §§ 10 and 12 
(d) and Rule U-12D-1. Under the 
terms of the plan compliance will be 
made with all provisions of state laws, 
except in so far as such compliance 
would be detrimental to the carrying 
out of the provisions of § 11, and we 
therefore find that any acquisition un- 
der the plan meets the standards of 
§ 10 (f). We see no reason for mak- 
ing any adverse findings under § 10 
(b). With particular reference to the 
provisions of § 10 (c) (1), we find 
that the proposed transaction is not 
detrimental to the carrying out of the 
provisions of § 11 but on the con- 
trary is a step toward carrying out all 
of the provisions of that section. With 
respect to the provisions of paragraph 
(2) of § 10 (c), we are of the opin- 
ion that the carrying out of the plan 
will facilitate compliance in the future 
with the provisions of paragraph (1) 
of § 11 (b), and that any acquisition 
under the plan will thereby serve the 
public interest and is in accord with 
§ 10 (c) (2). 

In the event that a new corporation 
is formed to carry out the plan, the 
Commission finds, with reference to 
§ 12 (d) and Rule U-12D-1, that 
the terms and conditions of any sale 
to the new corporation under the plan, 
with respect to the consideration to be 
received for such sale, maintenance of 
competitive conditions, fees and com- 
missions, accounts, disclosure of in- 
terest, and similar matters, are not 
detrimental to the public interest or the 
interest of investors or consumers, and 
will not tend to circumvent the provi- 
sions of the act or any rules, regula- 
tions, or orders of the Commission 
thereunder. 
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Conclusion 


On the basis of the findings herein- 
before contained an appropriate order 
will issue approving the plan, subject, 
however, to the condition, as required 
by the terms of said plan, that said 
plan be approved, and the action of the 
board of directors of the company, in 
causing it to be submitted to this Com- 
mission, be ratified, by the holders of 
at least two-thirds in amount of the 
outstanding first preferred stock and 
a majority in amount of the outstand- 
ing common stock of said company. 
Compliance with this condition may 
be evidenced by the filing, as part of 
the record in this proceeding, of a 
statement executed by the proper cor- 
porate officers of Community Power 


32 PUR(NS) 


and Light Company, setting forth thy 
such approval has been given as te. 
quired by the terms of said plan, an( 
summarizing the results of the action 
of the preferred and common stock. 
holders at a special stockholders’ meet. 
ing or otherwise at which such ap 
proval may be given. 

The Commission reserves jurisdic. 
tion to entertain such further proceed. 
ings, to make such other findings, and 
to enter such other orders as may bk 
appropriate in the premises in connec. 
tion with such plan and in connection 
with the various steps required to car- 
ry out said plan. 


Healy, Commissioner, concurs only 
in the result. 
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APPENDIX “A” 
CoMMUNITY Power AND LicHt ComMPANY 


Comparative Balance Sheet as of June 30, 1939 
Giving Effect to Proposed Plan of Corporate Simplification of Parent Company and 
Application of Proceeds from Proposed Loan by Reconstruction Finance Corporation 
Increase or As Proposed 
Per Books (Decrease) under Plan 
Assets 
OPDAIIEAOD: cic cesinnss swans eneane eeauene $12,147.54 ($12,147.54) 
Investments in Subsidiary Companies: 
(2,258,390.13) 


Common Stocks Evadsededievedosdiews. EAnrannr (164,000.00)  $2,435,000.00 
(600,000.00) 2 
Preteried: ‘StOcks: goss weccccnccesesdas eee 126,100.00 126,100.00 
Bonds—less Reserve for Discount 14,885,257.13 14,885,257.13 
Notes 286,600.00 286,600.00 
Notes—Secured by Purchased Money Ob- 
ligations 1,250,000.00 1,250,000.00 
Open Accounts 1,010,500.00 (297,500.00) 713,000.00 
Investment in G. P. U. Inc. Common Stock  2,526,836.39 2,526,836.39 
Cash 92,915.55 340,415.55 
Accounts Receivable 6,804.30 6,804.30 
Interest Receivable—Subsidiary Companies .. 197,828.94 197,828.94 
Previa veHlentsy «cases « cisacie ses woecers Paveceses 1,282.60 1,282.60 
Miscellaneous Investments 3,308.34 3,308.34 
Commissions and Expense on Capital Stock 977 237.98 (977,237.98) 
Unamortized Debt Discount and Expense .. 917,978.02 (917,978.02) 
Other Deferred Charges 10,400.06 10,400.06 


$26,512,586.98 ($3,729,753.67) $22,782,833.31 





Liabilities 
Preferred Stock N. P. V. (68,962 Shares) .. $6,896,200.00 ($6,896,200.00) 
Common Stock N. P. V. (10,000 Shares) ... 2,500,000.00  (2,500,000.00) 
Common Stock $10 Par Value 
Authorized 
Unissued 


Outstanding 3,628,100.00 
Bonds—5’s of 1957 Soeaads 
Notes Payable—R. F. C. (Secured) 1,350,000.00 
Notes Payable—Bank (Secured) 150,000.00 (150,000.00) 
Accounts Payable 22.91 
Interest and Taxes Accrued 258,236.40 3 258,236.40 
Miscellaneous Liabilities 10,949.24 10,949.24 
Liability on Assignments 370,523.84 370,523.84 
Reserve for Revaluation of Investments in 

Subsidiaries 678,326.39 78,326.39 


Reserve for Doubtful Accounts and Notes .. 2,000.00 2,000.00 
Other Reserves : 3,084,674.53 3,084,674.53 


Capital Surplus .... 54,957.78 (54,957.78) 
Earned Surplus 1,591,370.42  (1,591,370.42) 


$26,512,586.98 ($3,729,753.67) $22,782,833.31 





Note: Community recently concluded a loan with the Reconstruction Finance Corporation 
in the maximum amount of $1,350,000. The main purpose of the loan is the addition of equip- 
ment, machinery, etc., to the facilities of subsidiaries. The money will be advanced as con- 
struction work progresses. The above figures show the effect of this loan after the full 
amount of $1,350,000 has been paid to Community, 

1Refer to Appendix B—Item 4 (c.) 
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APPENDIX “B” 
Proposed Balance Sheet Adjustments 


The company in connection with the 
plan of corporate simplification pro- 
poses to make the following adjust- 
ments in its accounts in order that the 
accounts of the company may, ir the 
opinion of the management, more ac- 
curately reflect its true financial posi- 
tion: 

1. An item entitled “Organization 
Expense” which is presently carried 
as an asset in the amount of $12.147 54 
is proposed to be written off against 
the Earned Surplus account. This 
item represents expenses incurred in 
connection with the organization of 
the company which were not amor- 
tized but were capitalized and have 
since been carried as an asset. 


2. An item entitled “Unamortized 
Debt Discount and Expenses” which 


is presently carried as an asset in the 
amount of $917,978.02 is proposed to 
be written off against the Earned Sur- 
plus account. This item represents the 
balance of the discount and expenses 
incurred in connection with the sale 
of the presently outstanding first 
mortgage collateral gold bonds, 30- 
year 5 per cent series of 1957, the re- 
mainder having been amortized by 
charges against income. The effect of 
writing this item off will be to increase 
the company’s income annually by 
$51,960.96, which is the amount of 
the yearly amortization charge. 

3. An item entitled “Commissions 
and Expenses on Capital Stock,” 
which is presently carried as an asset 
in the amount of $977,237.98, pro- 
posed to be written off (1) against 
Earned Surplus to the extent of $661,- 
244.86, the balance remaining after 
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the two above described write-off 
against that account have been made 
and (2) the balance thereof amount. 
ing to $315,993.12 against Capital 
Surplus. This item represents dis. 
count and expenses in connection with 
the sale of the first preferred stock 
which were capitalized and have been 
carried as an asset rather than amor- 
tized. 

4. An item entitled “Investments 
in Subsidiary Companies—Common 
Stock” presently carried as an asset in 
the amount of $5,457,390.13 is pro- 
posed to be reduced to and carried at 
$2,435,000. This reduction in the 
carrying value of the common stock 
of subsidiary companies is proposed 
to be accomplished in the following 
manner : 

(a) There will be a write-off of 
$2,258,390.13 which represents an up- 
ward revaluation on the books of the 
parent company of the common stock 
of subsidiaries resulting primarily 
from two sources. A portion of this 
“write-up” occurred when the surplus 
existing on the books of the subsidiary 
companies was capitalized and added 
to the investment account as shown on 
the books of the company. The re 
mainder of such upward revaluation 
took place in connection with the re- 
cordation in the investment account 
of the company of the value of the 
common stock of subsidiaries as de 
termined upon the basis of an apprais- 
al. The write-off of the entire amount 
will be charged against the Capital 
Surplus account. 

(b) There will be a write-off of 
$164,000 representing an amount con- 
tributed by the company to the capital 
account of one of its subsidiaries, 
Texas-New Mexico Utilities Com- 
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RE COMMUNITY POWER & LIGHT CO. 


pany, in accordance with an order of 
the Federal Power Commission. This 
write-off will be charged against the 
Capital Surplus account. 

(c) There will be a further reduc- 
tion of or credit to this account in the 
amount of $600,000 which will be 
charged against the reserve account en- 
titled “Reserve for Revaluation of In- 
vestments in Subsidiaries.” This re- 
serve was created out of “Capital Sur- 
plus” prior to the date of the present 
plan and represents the reduction which 
had been made in 1935 in the stated 
value of the common stock and the 
cancellation of 1,058 shares of 7 per 
cent preferred stock of Texas Utili- 
ties Company (now Texas-New Mexi- 
co Utilities Company) in the consum- 
mation of the recapitalization plan of 
that subsidiary. 

It is also proposed to create, in con- 
nection with the plan, other reserves 
inthe amount of $3,084,674.53. These 
reserves are to be merely an allocation 
of the Capital Surplus created by the 
elimination of the present first pre- 
ferred and common stocks. Such re- 
serves will be used to take care of ex- 
penses incident to the consummation 
of the plan, which are estimated as ap- 
proximately $83,000, and to absorb 
any losses which in the future might 
be shown to have been inherent in the 
company’s investments as at the effec- 
tive date of the Plan of Corporate 
Simplification. The unused portion 
of such reserve is to be returned to 
Capital Surplus three years after the 
effective date of the proposed plan. 


ORDER 


Community Power and Light Com- 
pany, a Delaware Corporation and a 
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registered holding company, having 
filed (a) an application pursuant to 
§ 11 (e) of the Public Utility Hold- 
ing Company Act of 1935 for approv- 
al of a plan for the simplification of 
its corporate structure, which plan is 
more fully described in the findings 
and opinion hereinafter referred to, 
including therein a request for the ap- 
proval by the Commission of such oth- 
er action as may be necessary to con- 
summate such proposed plan; (b) an 
application for a report of the Com- 
mission, pursuant to § 11 (g) of said 
act on said plan for the simplification 
of its corporate structure; and (c) a 
declaration pursuant to Rule U-12E- 
5 with respect to the solicitation of 
authorization of such matters by the 
stockholders of said company; and 

A hearing on the said application 
and related matters having been held 
before an officer of the Commission 
after appropriate notice, which includ- 
ed notice by mail to all preferred and 
common stockholders of record of 
Community Power and Light Com- 
pany and to all holders of Assignments 
and Agreements issued by said com- 
pany, and said notice having been 
mailed, postage prepaid, seventeen 
days prior to the date of the aforesaid 
hearing, and included also notice by 
publication in the Federal Register; 
opportunity for hearing having been 
given to said Community Power and 
Light Company, to all of said pre- 
ferred and common. stockholders 
thereof, to all holders of Assignments 
and Agreements issued by said com- 
pany, and to any other persons desir- 
ing to be heard at said hearing; no se- 
curity holders or other persons having 
appeared at said hearing in opposition 
to said application; a trial examiner’s 
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report, submission of requested find- 
ings of fact to the Commission, pro- 
posed findings of fact by counsel for 
the Commission, briefs and oral argu- 
ment having been waived; the record 
in this matter having been examined 
by the Commission, and the Commis- 
sion having made and filed its findings 
and opinion herein, attached hereto 
and made a part hereof as if fully in- 
corporated herein ; and 

The Commission having found that 
said plan of corporate simplification, 
as submitted, is necessary to effectu- 
ate the provisions of subsection (b) 
of § 11 of said Public Utility Holding 
Company Act of 1935 and fair and 
equitable to the persons affected by 
such plan, and the Commission having 
made and filed herein its report upon 
said plan, in the form hereto attached 
and made a part of this order; 

It is ordered, pursuant to said act 
and § 11 (e) thereof, that said plan 
of corporate simplification be and the 
same is hereby approved ; and 

It is further ordered, pursuant to 
§ 11 (g) of said act, that said report 
be and the same hereby is approved 
and adopted as the report made by the 
Commission herein, and as the form 
of a copy of said report to be used by 
said company in making solicitations 
in respect of the matters therein re- 
ferred to pursuant to the provisions 
of § 11 (g), and in substantial com- 
pliance with the terms and conditions 
of, and for the purposes represented 
by, said application ; and 

It is further ordered that said dec- 


laration, as amended, with respect ty 
such solicitation shall be and become 
effective forthwith ; and 

It is further ordered that with te. 
spect to the approval of said plan this 
order be subject to the condition, a; 
required by the terms of said plan, tha 
said plan be approved, and the action 
of the board of directors of the com. 
pany, in causing it to be submitted to 
this Commission, be ratified, by the 
holders of at least two-thirds in 
amount of the outstanding first pre. 
ferred stock and a majority in amount 
of the outstanding common stock of 
said company; compliance with the 
said condition may be evidenced by 
the filing, as part of the record in this 
proceeding, of a statement executed 
by the proper corporate officers of 
Community Power and Light Con- 
pany, setting forth that such approval 
has been given as required by the terms 
of said plan, and summarizing the re- 
sults of the action of the preferred and 
common stockholders at a special stock- 
holders meeting or otherwise at which 
such approval may be given; and 

It is further ordered that the Com- 
mission hereby reserves jurisdiction 
to entertain such further proceedings, 
to make such other findings, and to 
take such other action as may be ap- 
propriate in the premises in connec: 
tion with such plan, in connection with 
the various steps required to carry out 
such plan, or as may be appropriate if 
the condition specified in the forego 
ing paragraph is not met with reasor- 
able promptness. 
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RE MOTOR LEASING, INC. 


NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE DIVISION, 
PUBLIC SERVICE COMMISSION 


Re Motor Leasing, Incorporated 


[Case MT-5096.] 


Public utilities, § 34 — What constitutes — Lessor of trucks. 
A company which leases its trucks to another is not a common or contract 
carrier within the meaning of the Public Service Law and hence is not cov- 
ered by the provisions of the Motor Truck Act, where the drivers are not 
employees of the leasing company and the leasing company has no control 
over the trucks after they are turned over to the other, where the leasing 
company would not be responsible for the negligent operation of the trucks, 
and where it has no control over where or how the trucks will operate, or 


what routes they shall follow. 


[December 27, 1939.] 


| agesapeeemneta on Commission motion to determine if company 
is transporting property by motor vehicle in violation of the 
Public Service Law; held acting lawfully. 


Lunn, Commissioner: In Septem- 
ber, 1939, an informal complaint was 
submitted to this Commission alleging 
that Motor Leasing, Inc., was operat- 
ing as a contract carrier of property 
under an agreement with Montgomery 
Ward & Co., Incorporated, and that 
such leasing company had not secured 
a permit from the Commission or had 
not filed an application either as a 
new operator or claiming grandfather 
rights. 

On September 20, 1939, the Com- 
mission instituted an investigation “to 
determine if Motor Leasing, Inc., is 
engaged in the transportation of prop- 
erty by motor vehicles in violation of 
the provisions of Art. 3—B of the Pub- 
lic Service Law.” 

On October 10, 1939, a hearing was 
held before me and subsequent thereto 
certain exhibits were filed. The facts 
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as presented at the hearing and in the 
exhibits are not disputed. They es- 
tablished the following situation: 

1. Montgomery Ward & Co., Inc., 
is an Illinois corporation conducting 
an extensive mail order business and 
in addition operating a large retail 
store located between the cities of Al- 
bany and Troy. In the conduct of its 
business merchandise is delivered by 
motor truck throughout the capitol 
district. 

2. Motor Leasing, Inc., is a New 
York business corporation with its 
principal place of business in the city 
of Syracuse. Under its corporate pur- 
poses it may lease motor vehicles. 

3. On August 30, 1939, an agree- 
ment was entered into between the 
leasing company and Montgomery 
Ward Company, which, so far as it 
relates to this investigation, provides 
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that Montgomery Ward Company 
shall lease from the leasing company 
six motor trucks described in the 
agreement and will pay therefor rent- 
als as set forth in the agreement. The 
amount of the rent differs for the dif- 
ferent types of trucks furnished, but 
as the arrangements are otherwise 
similar, only the provisions relative to 
three Chevrolet cab-over-engine trucks 
will be here discussed. For these types 
of truck Montgomery Ward Company 
agrees to pay a minimum weekly rent- 
al of $34 for each vehicle, and in ad- 
dition if any vehicle is operated more 
than 340 miles in one week an addi- 
tional amount of 6 cents a mile for 
such excess mileage. However, in de- 
termining this excess the distance trav- 
eled by all the trucks will be consid- 
ered and if any truck operates less than 
340 miles such difference will be cred- 


ited on trucks exceeding such mileage. 
The leasing company agrees to main- 
tain the trucks in proper operating con- 
dition, to furnish gasoline and oil, and 
to keep them properly washed and 


stored while not in use. The agree- 
ment definitely provides that all such 
vehicles shall be operated solely by per- 
sons designated by Montgomery Ward 
Company. Provision is also made for 
adjustment of the rentals to meet in- 
creases in gasoline cost. The leasing 
company agrees to provide public lia- 
bility insurance protecting Montgom- 
ery Ward Company from liability for 
. injuries to third persons, such insur- 
ance to be at least $100,000 for 
personal injuries and $5,000 for prop- 
erty damage. It is further provided 
that in the event damages are sus- 
tained, not covered or in excess of the 
insurance policy, Montgomery Ward 
Company will be liable. 
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4. On October 9, 1939, an agree. 
ment was entered into between Dorn’; 
Transportation, Incorporated, a Ney 
York corporation with its principal 
place of business in the city of Rens. 
selaer, and Montgomery Ward & Co, 
Incorporated. This agreement pro. 
vides that Montgomery Ward Comp: 
ny is desirous of securing drivers and 
helpers for the operation of motor 
trucks and that the Dorn Company js 
willing to furnish such men. The 
agreement then provides that the Dom 
Company shall furnish drivers and 
helpers as required by Montgomery 
Ward Company. That such drivers 
and helpers shall be employees of the 
Dorn Company who will pay their sal- 
aries, carry compensation insurance, 
and pay all taxes or other charges re- 
sulting from such employment, includ- 
ing Social Security and State and Fed- 
eral Unemployment Insurance. The 
agreement sets forth the amount that 
Montgomery Ward Company shall 
pay to the Dorn Company for the 
drivers and helpers furnished under 
the agreement. The leasing company 
maintains a garage in Albany where 
the trucks leased to Montgomery 
Ward Company are stored and serv- 
iced. Each morning the trucks are 
turned over to drivers supplied by 
Montgomery Ward Company and 
loaded with merchandise to be deliv- 
ered throughout the capitol district. 
The loading of this merchandise, the 
routes to be followed in its delivery, 
and all connected with the operation 
of the trucks are in the hands of the 
drivers or the dispatcher employed by 
Montgomery Ward Company. At the 
close of the day the trucks are returned 
to the leasing company’s garage where 
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they are serviced and prepared for the 
next day’s work. As soon as a truck 
is turned over to the driver the leasing 
company has no control until it is re- 
turned. In the event of an accident 


resulting in damage to property being 
transported, the loss falls upon Mont- 
'gomery Ward Company and the leas- 
ing company is not liable. 


A single question is presented in this 
investigation, namely, under the facts 
as above set forth is Motor Leasing, 
Inc., covered by the provisions of the 
truck act and does it require a certifi- 
cate or permit before these operations 
can be lawfully conducted ? 

Section 63-i, Par. 3, subdivision h, 
of the Public Service Law exempts 
from the article “the transportation of 
property by any private carrier as de- 
fined ni paragraph 30(i) of § 2.” 
This paragraph defines “private car- 
rier” as: 

“(i) The term ‘private carrier by 
motor vehicle’ as used in Art. 3-b of 
this act means any person not included 
in the terms ‘common carrier by motor 
vehicle’ or ‘contract carrier by motor 
vehicle’ who or which transports by 
motor vehicle property of which such 
person is the owner, lessee, or bailee 
when such transportation is for the 
purpose of sale, lease, rent, or bailment 
or in furtherance of any commercial 
enterprise.” 

The same section defines “common 
carriers” as persons who transport 
property for the general public for 
compensation, and “contract carriers” 
as persons who are not common car- 
riers, but who under special and in- 
dividual contracts transport property 
for compensation. 


In applying these sections of the 
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statute there are numerous types of 
operations that fall within the border 
line between contract carriers and pri- 
vate carriers. In all such cases the 
Commission is bound to carefully ex- 
amine the facts to prevent evasions of 
the law under the guise of leases. The 
fact that a particular transaction is 
designated as a lease is unimportant if 
the facts establish that the operator is 
in reality transporting property for 
hire. In arriving at a proper deter- 
mination certain facts are material. 
Perhaps the most convincing is wheth- 
er the truck owner actually relin- 
quishes all control over the vehicle and 
in this connection it is material wheth- 
er the driver is an employee of the 
truck owner or furnished by the party 
to whom the truck is leased. It is also 
material to ascertain who under com- 
mon law liability would be responsible 
to a third party in case of damages re- 
sulting from the negligent operation 
of the vehicle, also whether the truck 
owner would be responsible if prop- 
erty being transported was damaged 
due to negligent operation of the vehi- 
cle, who pays Unemployment and 
Social Security taxes covering the 
truck driver, and who determines what 
route the truck will follow. 

Under the facts here presented it 
does not appear that Motor Leasing, 
Inc., is actually transporting property 
for hire. All of the important ele- 
ments establishing a lease rather than 
an agreement to transport have been 
established. The drivers are not em- 
ployees of the leasing company. The 
leasing company has no control over 
the trucks after they are turned over 
to Montgomery Ward Company. The 
leasing company would not be respon- 
sible for the negligent operation of the 
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trucks. It has no control over where Montgomery Ward Company engaged 
or how the trucks will operate or what in the transportation of property fo, 
routes they shall follow. hire and is not covered by the provi- 
I am of the opinion, under the facts sions of our Motor Truck Act. This 
here established, that Motor Leasing, investigation should therefore be dis. 
Inc., is not under its contract with continued. An order is submitted. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re City of Merrill 


[2-U-1293.] 


Valuation, § 410 — Evidence — Credibility of witnesses. 
1. The credibility of witnesses in a proceeding to determine the just com- 
pensation to be paid by a municipality for utility property is not to be meas- 
ured merely on the basis of experience and their approach to the problem, 
but the reasons by which they support their views and their personal interest 
or lack of interest should be given some weight, such being left to the Com- 
mission’s discretion, p. 172. 


Valuation, § 100 — Depreciation — Past determination as factor. 
2. The Commission, in determining an appropriate rate of depreciation, in 
a proceeding to determine just compensation to be paid for utility property 


by a municipality, is not bound by what has been assumed to be proper in 
the past, p. 174. 


Valuation, § 66 — Municipal acquisition — Capitalized earnings — Savings under 
municipal ownership. 
3. The Commission, in considering capitalized earnings to determine the just 
compensation to be paid for utility property by a municipality, need not 
consider savings which would be possible under municipal ownership and 
operation, p. 174. 


Valuation, § 65 — Municipal acquisition — Historical cost — Price trends. 
4. Evidence as to price changes or trends applied to the historical cost is not 
of great significance in determining the just compensation to be paid by a 
municipality for utility property, p. 174. 

Valuation, § 60 — Municipal acquisition — Factors considered. 
5. The determination of just compensation to be paid for utility property 
by a municipality should be arrived at through the exercise of judgment as 
to the value of the utility as a whole, taking into consideration all the various 
factors properly having a bearing thereon rather than by mere computations 
or by adding together the amounts of value of the several parts of the 
utility’s system and adding to the sum an allowance for going value, p. 175. 


Valuation, § 405 — Municipal acquisition — Necessary findings — Due process. 


6. Specific findings as to reproduction cost new, depreciated original cost, 
going value, the weight given to each, the earnings capitalized, etc., are ur- 
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necessary to procedural due process of law in a proceeding to determine the 


just compensation to be paid for utility property by a municipality, p. 175. 


[December 29, 1939.] 


oC of proceeding to determine just compensation to 
be paid by municipality for utility property; affirmed. 


By the Commission: By order of 
October 2, 1939, the Commission 
fixed the just compensation to be paid 
by the city of Merrill for the taking 
of the property of the City Water- 
works Company of Merrill, Wiscon- 
sin, herein referred to as “the utility,” 
at $210,000 subject to adjustment for 
additions and retirements and mate- 
rials and supplies. On October 20, 
1939, the utility filed application for 
rehearing which was granted for the 
purpose of hearing oral argument and 
held at Madison on November 21, 
1939, before Chairman R. W. Peter- 
son and Commissioner W. F. Whit- 
ney. The following appeared: Clar- 
ence H. Dickey, Attorney, New York 
city, for the City Waterworks Com- 
pany of Merrill; Philip H. Porter, 
Counsel, Frank Thiessen, Valuation 
Engineer, and George Steinmetz, 
Chief Public Service Engineer, of the 
Commission Staff. 

The utility alleges in its application 
for rehearing that the compensation 
as determined .by the Commission is 
less than the present fair value of the 
property to be taken and thus deprives 
the utility of its property without just 
compensation and without due proc- 
ess of law in contravention of the 
guaranties of the Constitutions of 
Wisconsin and of the United States. 
In support of this general allegation 
the following specific objections are 
set forth: 

1. That the Commission failed to 
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include any amount for service instal- 
lations. 

2. That the Commission failed to 
give due and appropriate consideration 
and weight to the valuation presented 
by the utility’s engineers. 

3. That in considering value on the 
basis of a capitalization of earnings 
the Commission erred in figuring de- 
preciation at a rate of 14 per cent in- 
stead of 1 per cent and in failing to 
give consideration to the savings 
which the city of Merrill could effect 
if it were the owner of the water- 
works, 

4. That the Commission erred in 
giving any weight or consideration to 
the original cost of the utility prop- 
erty. 

5. That the Commission erred in 
failing to give effect “to the fact shown 
in the record that the testimony ef its 
engineering witness was impeached 
by the letter dated March 14, 1938, 
signed by the director of the Public 
Service Commission of Wisconsin 
: in which it was stated that the 
value of the property of the City Wa- 
terworks Company of Merrill as de- 
termined by its engineers was approxi- 
mately $284,000 as measured by its 
reproduction cost new.” 

6. That because of the failure of 
the Commission to make specific find- 
ings as to such matters as reproduction 
cost new, depreciated reproduction 
cost new, depreciated original cost, 
going value, the weight given to each, 
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the earnings capitalized, etc., the util- 
ity is deprived of its property without 
due process of law in contravention 
of constitutional guaranties. 

These objections were elaborated 
upon both in the application for re- 
hearing and at the oral argument, and 
while upon a review of all of them 
and of the record we have concluded 
that the order should be affirmed, we 
will comment briefly upon each of 
these specific allegations in order un- 
der corresponding reference numbers. 

1. It is contended that we were in 
error in considering that the services 
were neither owned nor claimed to be 
owned by the utility but were rather 
the property of the consumers, and it 
is asserted that we excluded, therefore, 
any amount in our final result for such 
services and thus failed to do justice 
to the utility. The latter assumption 
is incorrect. It is true that we con- 
sidered that the utility does not own, 
nor claim ownership to, the services 
beyond the corporation cocks and the 
fitting at the main. Whether or not 
the utility now claims title to the serv- 
ices, the record does not support any 
such claim. It conceded that it could 
not tell how many or what specific 
services it had installed at its own ex- 
pense. It claims in its application for 
rehearing that it has ownership in the 
services generally without reference 
to any particular ones to the extent of 
the investment, $8,491.03, made in 
them by the utility. 

But, the issue is one of no moment 
because the utility has, as a matter of 
fact, been given due allowance for all 
of its property—whether that be a le- 
gal or equitable interest in the services 
themselves or in the nature of the in- 
tangible item of going value. Witness 
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Thiessen pointed out that, the bulk of 
the claimed expenditures were made 
in the early years primarily as an in. 
ducement for patronage by new cus. 
On page 40 of the record he 


tomers. 
testifies : 

“The age today of these early sery- 
ice pipes, in a period 1887 to 1909, 
ranges from thirty to fifty-two years, 
Considering the incrustation, tuber- 
culation, and the experience of this 
company with pipe underground, some 
of which will be revealed in later tes- 
timony, I estimated that the value of 
these old service claims, if valid, is 
rather small at the present time. There 
is, however, a value in the attachment 
of customers and consumers and it is 
apparent that the company’s practice, 
as at present, has been to make the tap, 
place a sleeve at the main, insert a cor- 
poration cock, and the matter of at- 
tachment of consumers it appears to 
me is a matter of consideration for the 
Commission. My suggestion, after 
consideration of the records and re- 
ports and such data as I have been able 
to get of services, is that this item be 
included and considered in going con- 
cern value.” 

We have considered it appropriate 
to handle the item in accordance with 
Thiessen’s suggestion, but whether so 
handled, or considered as a part of the 
physical property to be taken, the final 
result would be the same. 

[1] 2. On the second of the ob- 
jections it is argued that the utility’s 
engineers had far greater and more 
valuable experience than Thiessen and 
that we should have accorded their 
testimony correspondingly — greater 
weight. It is pointed out that the dif- 
ference of $17,500 (exclusive of serv- 
ices) between Thiessen and witness 


172 





RE CITY OF MERRILL 


Berry, the utility’s engineer, was due 
almost entirely to differences in allow- 
ances for labor costs and that on this 
item Berry’s greater practical experi- 
ence in actual construction work 
should have received predominant 
recognition. 

Of greater importance was the dif- 
ference in estimates of accrued depre- 
ciation. While the difference in the 
estimates of reproduction cost new of 
the two engineers was but $25,000, of 
which $8,500 was represented by the 
inclusion of services in the one case 
and the exclusion of them in the other, 
the difference in the estimate of repro- 
duction cost new less depreciation 
amounted to $63,000, or 30 per cent 
of the final value as determined by the 
Commission. The difference between 
the two engineering estimates appears 
to be due largely to the fact that Thies- 
sen took into consideration the ex- 
pected life of the plant which he esti- 
mated at five years for several of the 
important portions, whereas Berry 
projected the expected life over the 
full period during which the different 
items of property and plant could 
physically function. While Berry 
avowed that his method gave adequate 
consideration for obsolescence. had 
any been present, he and other witness- 
es for the utility insisted that for the 
most part there was no obsolescence 
experienced because the plant was one 
which was of suitable design and con- 
struction for present-day installation. 
Thiessen took direct issue with such 
conclusion pointing out many respects 
in which the plant was of growing in- 
adequacy, incapable of producing sat- 
isfactory results, and outmoded by 
modern practice of design and con- 
struction. We stated that we felt that 
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Thiessen’s views were a more reliable 
guide to the present value of the plant 
than were Berry’s because of the con- 
sideration given to what seems to us 
to be a more reasonable life expecta- 
tion. This conclusion was supported 
by a personal examination of the prop- 
erty by one of the Commissioners, and 
since the rehearing has been confirmed 
by an examination by another of the 
Commissioners. 

In this connection it must be remem- 
bered that we took into consideration 
factors other than the estimates of re- 
production cost new less depreciation, 
and while we have been inclined for 
reasons stated to give more effect to 
Thiessen’s estimate of accrued depre- 
ciation than to Berry’s, we have by no 
means ignored the testimony of Berry 
and the other witnesses for the utility 
on the subject. Our figure of $210,- 
000 was not reached, as the utility 


seems to assume, by taking Thiessen’s 
estimate of reproduction cost new less 
depreciation and adding thereto an al- 


lowance for going value. It was the 
result of considering both of the esti- 
mates of reproduction cost new, his- 
torical cost, value based upon capitali- 
zation of earnings, the history of the 
business, etc., and represents our best 
judgment of the value of the property 
taking into consideration all of these 
factors. 

The credibility of witnesses is not 
to be measured merely on the basis of 
experience. Their approach to the 
problem, the reasons by which they 
support their views, their personal in- 
terest or lack of interest in the result, 
and a multitude of other details influ- 
ence the judgment of the person who 
must decide between them, and the 
matter is one which obviously and nec- 
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essarily must be left within the discre- 
tion of the Commission. We have 
again reviewed the evidence of both 
Thiessen and Berry because of the al- 
legations contained in the application 
for rehearing, and we feel that we 
have properly considered this evidence 
in arriving at the ultimate facts. 

[2] 3. The utility objects to our 
consideration of value as indicated by 
capitalization of earnings, and par- 
ticularly to a consideration of earnings 
reflected after 14 per cent has been de- 
ducted for depreciation expense, and 
points out that in 1915 in a rate case 
we figured ? of 1 per cent as appro- 
priate for depreciation expense, and in 
1924 1 per cent. 

In this connection it may as well be 
pointed out that we do not feel con- 
cluded by the use of the rates for de- 
preciation expense used in the 1915 
and 1924 cases. The reports of those 
cases do not indicate that any contro- 
versy existed as to the propriety of the 
rates of depreciation used, but regard- 
less of whether the utility was limited 
to these rates of depreciation in the 
computation of expenses or would 
have been so limited over its objec- 
tions, we should not be bound in de- 
termining an appropriate rate of de- 
preciation, whether for the purpose of 
determining accrued depreciation or 
for the purpose of computing current 
expenses, by what has been assumed to 
be proper in the past. Depreciation 
is a matter which can be demonstrated 
only by experience and as experience 
accumulates judgment as to what is 
necessary and adequate as an allow- 
ance for current depreciation becomes 
more accurate. The amount of ac- 
crued depreciation which we have con- 
sidered as having taken place in the 


32 PUR(NS) 


property and plant is more’supportive 
of a 14 per cent allowance than of a 
1 per cent allowance. 


In the opinion we set forth the cap. 
italized earning values figured both at 
6 and 5 per cent rates and figured by 
the use of both 1} per cent and 1 per 
cent for depreciation expense. These 
capitalized earning values ranged from 
$167,133 to $227,000. We expressed 
no opinion as to whether the 14 per 


-cent or the 1 per cent was the better 


figure to consider for depreciation ex- 
pense but stated that we had consid- 
ered both and all of the figures result- 
ing from the capitalization of earn- 
ings and believe that they support our 
final determination. 


[3] The utility further argues that 
we erred in capitalized earnings by 
failing to take into consideration sav- 
ings which would be possible under 


city ownership and operation as com- 
pared with private ownership and op- 
eration. We do not consider that it is 
appropriate to consider such savings. 
They are the result largely of the elim- 
ination of taxes which must be paid by 
the utility but would not have to be 
paid by the city. These tax savings 
were assumed rather than proven and 
whatever amounts are paid in taxes 
would have to be made up from some 
source or other. We do not believe 
that the matter properly enters the 
determination of just compensation. 
[4] 4. It is alleged that we erred in 
giving any weight or consideration to 
historical cost, and it is asserted that 
we failed to consider in this connec- 
tion the testimony of H. C. Milholland 
as to price changes since the dates of 
construction. As stated in the original 
opinion, we felt that because of the 
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age of the plant and because of the 
fact that some of the equipment is not 
of the most modern or efficient type, 
we thought that the historical cost was 
of considerable weight and we so 
treated it. It is also asserted that we 
failed to consider Milholland’s testi- 
mony on the matter of price trends and 
price changes. So far as was humanly 
possible we considered all of the evi- 
dence. It did not appear to us, and it 
does not appear to us now, that the 
evidence as to price changes or price 
trends applied to the historical cost 
was worthy of as great weight as the 
other bases of values heretofore men- 
tioned. But it was given what seems 
to us to have been due consideration, 
and a reconsideration of the point has 
not changed our judgment as to the 
final conclusion which was originally 
reached. 

5. It is alleged that we erred in 
failing to give effect to the alleged im- 
peachment of Thiessen’s testimony by 
a letter dated March 14, 1938, signed 
by the director of the Commission. 
The letter in question was introduced 
in evidence as Exhibit 14. The letter 
stated that the figures on valuation 
were only approximate, were subject 
to further check after inspection of 
the mains and services to determine 
present condition, and that “a more 
complete and careful valuation of the 
property would be necessary before the 
Commission could fix compensation in 
an acquisition proceeding.” We do 
not consider that the letter was in any 
way conclusive on us or on Mr. Thies- 


sen or that his testimony was in any 
wise “impeached” by the letter. 

[5, 6] 6. The utility finally claims 
that it has been denied its constitution- 
al rights by the failure of the Com- 
mission to make specific findings as to 
the various bases which were evidenti- 
ary of the just compensation deter- 
mined and considered in reaching our 
ultimate conclusion. 

Our determination is not arrived at 
by mere computation or the use of 
mathematical formulas nor does it 
amount to merely adding together the 
amounts of value of the several parts 
of the utility system and adding to the 
sum an allowance for going value. It 
is rather the exercise of judgment as 
to the value of the utility as a whole, 
taking into consideration all of the va- 
rious factors and elements which prop- 
erly have a bearing upon it. Oshkosh 
Waterworks Co. v. Railroad Commis- 
sion, 161 Wis 122, PUR1915D 336, 
152 NW 859, LRAI9I16F, 592. 

Specific findings such as demanded 
by the utility were held unnecessary to 
procedural due process of law in Wis- 
consin Power & Light Co. v. Public 
Service Commission (1939) 231 Wis 
390, 29 PUR(NS) 500, 284 NW 586. 
The contention of the utility is thus 
untenable. 

Upon a review of the entire matter 
and upon consideration of the argu- 
ments presented in the application for 
rehearing and upon the entire record, 
we have concluded that our previous 
findings and order should stand as 
made. 
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UNITED STATES DISTRICT COURT, DISTRICT OF COLUMBIA 


American Trucking Associations, 


Incorporated et al. 


v. 


United States et al. 


[No. 3200.] 
(31 F Supp 35.) 


Labor, § 3 — Powers of Commission — Regulation of employees. 


1. The word “employees” as used in the Motor Carrier Act providing that 
it shall be the Commission’s duty to regulate carriers by establishing rea- 
sonable requirements with respect to qualifications and maximum hours 
of service of employees, is inclusive, and does not limit the Commission’s 
powers to the drivers of trucks and busses, p. 179. 


Constitutional law, § 9 — Federal powers — Delegation — Regulation of motor 


carrier employees. 


2. The Motor Carrier Act, imposing upon the Commission the duty to 
regulate carriers by establishing reasonable requirements with respect to 
qualifications and maximum hours of service of employees thereof, is not 
unconstitutional as lacking the necessary legislative standard of qualifica- 
tions or of service hours for application by the Commission, p. 179. 


(Letts, J., dissents.) 
[December 4, 1939.] 


F aguas to compel Interstate Commerce Commission to hear 

evidence and establish regulations as to all employees of 

motor transportation companies; Commission compelled to act 
as requested, 


Groner, C. J.: The main question 
we have to answer is whether defend- 
ant, Interstate Commerce Commis- 
sion, has jurisdiction and power un- 
der § 204 (a) (1) and (2) of the 
Motor Carrier Act of 1935! to es- 
tablish reasonable requirements with 
respect to qualifications and maximum 
hours of service for all employees of 





149 Stat 543, 49 USCA § 301, et seq.; 10A 
FCA Tit. 49, § 301, et seq. 
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common and contract carriers by mo- 
tor vehicle. 

Plaintiff, American Trucking Asso- 
ciations, Inc., is an organization of 
motor carriers subject to regulation 
under the act, and its principal place 
of business is in the District of Colum- 
bia. The other plaintiffs are common 
carriers by motor vehicle in interstate 
commerce, likewise subject to regula- 
tion. 
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The Motor Carrier Act, which is 
Part II of the Interstate Commerce 
Act,? contains a declaration of policy, 
as follows: 

“Sec. 202 (a) (49 USCA, § 302). 
It is hereby declared to be the policy 
of Congress to regulate transporta- 
tion by motor carriers in such manner 
as to recognize and preserve the in- 
herent advantages of, and foster 
sound economic conditions in, such 
transportation and among such car- 
riers in the public interest; promote 
adequate, economical, and efficient 
service by motor carriers, and rea- 
sonable charges therefor, without un- 
just discriminations, undue prefer- 
ences or advantages, and unfair or de- 
structive competitive practices; im- 
prove the relations between, and co- 
6rdinate transportation by and regu- 
lation of, motor carriers and other 
carriers ; develop and preserve a high- 
way transportation system properly 
adapted to the needs of the commerce 
of the United States and of the Na- 
tional defense ; and codperate with the 
several states and the duly authorized 
officials thereof and with any organiza- 
tion of motor carriers in the admin- 
istration and enforcement of this part 
[chapter].” 

The duties and powers of the Com- 
mission are described in § 204 (a) 
(49 USCA, § 304): 

“(1) To regulate common carriers 
by motor vehicle as provided in this 
part [chapter], and to that end the 
Commission may establish reasonable 
requirements with respect to continu- 
ous and adequate service, transporta- 
tion of baggage and express, uniform 
systems of accounts, records, and re- 


ports, preservation of records, qualifi- 
cations, and maximum hours of serv- 
ice of employees, and safety of opera- 
tion and equipment. 

“(2) To regulate contract carriers 
by motor vehicle as provided in this 
part [chapter], and to that end the 
Commission may establish reasonable 
requirements with respect to uniform 
systems of accounts, records, and re- 
ports, preservation of records, qualifi- 
cations, and maximum hours of serv- 
ice of employees, and safety of opera- 
tion and equipment. 

“(3) To establish for private car- 
riers of property by motor vehicle, if 
need therefor is found, reasonable re- 
quirements to promote safety of op- 
eration, and to that end prescribe 
qualifications and maximum hours of 
service of employees, and standards 
of equipment. In the event such re- 
quirements are established, the term 
‘motor carrier’ shall be construed to 
include private carriers of property by 
motor vehicle in the administration of 
§§ 204[304] (d) and (e), 205[305], 
220[320], 221[321], 222[322] (a), 
(b), (d), (f), and (g), and 224 
[324] of this part [chapter].” 

Shortly after the passage of the act, 
the Commission established qualifica- 
tions and maximum hours for drivers 
of motor vehicles operated by common 
and contract carriers.’ It left unde- 
cided the extent of its jurisdiction 
over other employees. Subsequently, 
and after the passage in 1938 of the 
Fair Labor Standards Act,* the Com- 
mission again instituted proceedings 
to determine the previously unde- 
termined extent of its jurisdiction. 
It concluded that its power over em- 





“ye USCA § 1, et seq., 10A FCA Tit. 49, 
, et seq. 

var parte MC-2 (1937) 3 MCC 665, 
12] 
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690; (1938) 6 MCC 557; (1939) 11 MCC 
20. 


3. 
452 Stat 1060, 29 USCA, § 201, et seq. 
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ployees was limited to the promotion 
of safe operation, in consequence of 
which it had jurisdiction to establish 
hours of work and qualifications of 
drivers, but of no other employees.® 

Plaintiffs filed their petition June 9, 
1939, asking the Commission to hear 
evidence and establish regulations as 
to all employees. The Commission de- 
clined to do so, adhered to its former 
ruling, and declared that any further 
consideration would be futile, since it 
had no power to do the things asked. 
This action was then begun against 
the United States and the Commis- 
sion. The administrator of the Wage 
and Hour Division was allowed to in- 
tervene. 

Jurisdiction of the court is conced- 
ed. Section 205 (h) of the Motor 
Carrier Act; Interstate Commerce 
Commission v. United States ex rel. 
Humboldt Steamship Co. (1912) 224 
US 474, 56 L ed 849, 32 S Ct 556; 
United States ex rel. Louisville Ce- 
ment Co. v. Interstate Commerce Com- 
mission (1918) 246 US 638, 62 L ed 
914, 38 S Ct 408; United States ex 
rel. Kansas City S. R. v. Interstate 
Commerce Commission, 252 US 178, 
64 L ed 517, PUR1920D, 396, 40 S 
Ct 187. 


At the hearing counsel stated that, 
if the act be construed as plaintiffs 
insist, the Commission will have to 
prescribe qualifications and hours for 


stenographers, clerks, accountants, 
mechanics, solicitors, and other em- 
ployees of whose duties and qualifica- 
tions it has no special knowledge; in 
this function its determination would 
not be based upon considerations of 
transportation—on which it is held to 


be expert—but upon social and eco. 
nomic considerations, matters op 
which it is not qualified or equipped, 
and which would entail the perform. 
ance of a duty wholly foreign to its 
normal activities. But even if this be 
granted, we think there is no doubt 
that Congress had the power to im- 
pose the challenged duty. And the 
answer to the query cannot be found 
in the fact of inconvenience to the 
Commission,® but must be first looked 
for in the language of the statute. If 
the words are clear, there is no room 
for construction. 


“To search elsewhere for a meaning 
either beyond or short of that which 
they disclose is to invite the danger, 
in the one case, of converting what 
was meant to be open and precise, into 
a concealed trap for the unsuspecting, 
or, in the other, of relieving from the 
grasp of the statute some whom the 
legislature definitely meant to include.” 
Van Camp & Sons Co. v. American 
Can Co. (1929) 278 US 245, 253, 73 
Led 311, 49 S Ct 112. 


This rule has been applied even 
where the literal meaning leads to a 
hard or unexpected result. Crooks 
v. Harrelson (1930) 282 US 55, 60, 
75 L ed 156, 51 S Ct 49; Armstrong 
Paint & Varnish Works v. Nu-Enamel 
Corp. (1938) 305 US 315, 333, 83 L 
ed 195,59S Ct 191. Statutes have been 
annulled by construction only where 
the effect of giving the words their 
clear meaning would “offend the moral 
sense, . . . [involve] injustice, oppres- 
sion, or absurdity.” United States v. 
Goldenberg (1897) 168 US 95, 103, 
42 L ed 394, 18 S Ct 3; Van Camp & 


Sons Co. v. American Can Co. supra. 





5Ex parte MC-28 (1939) 13 MCC 481. 
6 United States ex rel Kansas City S. R. 
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Co. v. Interstate Commerce Commission, su- 
pra. 
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[1, 2] Guided by this rule, we find 
that Congress in the first section of 
the act declared the definite policy to 
regulate motor transportation (1) so 
as to foster sound economic condi- 
tions in the public interest; (2) to 
promote adequate, economical, and ef- 
ficient service and reasonable charges ; 
(3) to prevent unjust discriminations, 
undue preferences, or advantages ; (4) 
to avoid destructive competition; (5) 
to coordinate transportation by motor 
carriers and other carriers; (6) to de- 
velop and preserve a highway trans- 
portation system adapted to the needs 
of commerce and the national defense. 
The stated objects demonstrate be- 
yond question that Congress has pre- 
émpted the entire field. To the 
achievement of the ends sought, Con- 
gress provided that it should be the 
duty of the Commission to regulate 
carriers by establishing reasonable re- 


quirements with respect to (a) serv- 
ice; (b) transportation of baggage 
and express; (c) uniform systems of 
accounts, records, and reports; (d) 
qualifications and maximum hours of 
service of employees; (e) safety of 
operation and equipment. 


In (d) the word “employees” is in- 
clusive. There is nothing in its use or 
in its relation to other words in the 
section which, ‘considered in the ordi- 
nary sense, can be said to indicate only 
a particular class of employees. If 
Congress had intended to distinguish 
between those employees engaged in 
the actual operation of motor vehicles 


and those engaged in other work, it 
could have done so, as it did in a 
former statute,’ by the addition of 
less than half a dozen words. Hence, 
to read that limitation into the section 
would be not only to disregard the let- 
ter of the law but to find, without 
guide or compass in the act, a legisla- 
tive intent to that end. To the con- 
trary, such guide as there is—outside 
the distinct and definite meaning of 
the words—supports the view that 
Congress used the language of the 
section advisedly, and meant precisely 
what it said. For the third paragraph 
of § 204, which concerns private car- 
riers, expressly limits the power of the 
Commission over qualifications and 
hours to those employees whose work 
relates to safety of operation. This 
distinction between the two classes of 
carriers is convincing of a definite pur- 
pose, and the reason for it is obvious: 
private carriers are defined to be per- 
sons who transport for themselves— 
in furtherance of a commercial enter- 
prise—or as bailees, their own or an- 
other’s property in interstate com- 
merce.® -As to such carriers, Congress 
properly concluded that to bring all 
their employees under the Commis- 
sion’s jurisdiction—as well as those 
engaged in the manufacturing or com- 
mercial end of the business, and hav- 
ing in themselves no direct relation to 
motor transportation—would create 
an anomalous situation, as it would. 


Unless what has been said is incor- 
rect, nothing remains except to ascer- 





7In the Hours of Service Act, 34 Stat 
1415, 45 USC § 61. Congress, by definition 
limited the word “employees” to “persons ac- 
tually engaged in or connected with the move- 
ment of any train.” 

8 Section 203 (a) (17). The term “private 
carrier of property by motor vehicle” means 
any person not included in the terms “com- 
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mon carrier by motor vehicle” or “contract 
carrier by motor vehicle,’ who or which 
transports in interstate or foreign commerce 
by motor vehicle property of which such per- 
son is the owner, lessee, or bailee, when such 
transportation is for the purpose of sale, lease, 
rent, or bailment, or in furtherance of any 
commercial enterprise. 
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tain whether, in giving effect to the 
words of the statute, we create a situa- 
tion so “glaringly absurd” as to impel 
the conclusion Congress could not 
have intended such a result. With due 
deference to the dilemma of the Com- 
mission, we are unable to say that this 
is true. At the time of the passage of 
the statute, the Fair Labor Standards 
Act had not been passed or even con- 
sidered by Congress, but there was in 
effect a law known as the “National 
Industrial Recovery Act,’® under 
which codes were established to regu- 
late the hours of service of all classes 
of employees of motor carriers. The 
Motor Carrier Act expressly provided 
that it should supersede the provisions 
of the former codes.° There were 
also in effect in a majority of the states 
some sort of legislation covering, with 
diversity of detail and lack of uni- 
formity, hours of service of em- 
ployees, including drivers of motor 
vehicles. It is not unreasonable, in 
these circumstances, to assume that 
Congress, aware of the problem as it 
applied to interstate commerce and the 
advisability of uniformity, chose to 
place upon the Commission the details 
of its solution. Certainly, aside from 
the consumption of the Commission’s 
time, there is nothing glaringly absurd 
in this, nor reason to suppose a better 
agency could be found for the purpose. 
The Commission’s fear that it may be 
called upon to establish qualifications 
for executive officials, solicitors, and 
lawyers, is overstrained. None of 
these classes is within the category of 
“employees” as that word is used in 
public service or labor legislation. The 
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hearings before the committees of 
Congress developed that the percent. 
age cost of labor was equal to nearly 
half the total gross revenue of motor 
carriers, and the special attention of 
Congress was directed by representa- 
tives of the unions to the labor aspect 
as applied to the problems of uniform- 
ity and stabilization, because of wide- 
ly diversified business organization, 
absence of labor organization in some 
regions, and the claimed unreasonable 
practices of many operators. 


And it is easy to see that stablization 
of labor conditions as applied to this 
industry is an important, and indeed a 
necessary, part of the establishment of 
rates and general business regulation, 
matters as to which the Commission 
admittedly is expert, and these objec- 
tives appear as part and parcel of the 
purposes of the legislation. In this 
aspect, it is reasonable to conclude that 
Congress had them in mind when 
later, upon the passage of the Fair 
Labor Standards Act, it provided 
specifically that § 7 thereof''—which 
establishes maximum hours of service 
—should not apply “with respect to 
(1) any employee with respect to 
whom the Interstate Commerce Com- 
mission has power to establish quali- 
fications and maximum hours of serv- 
ice pursuant to the provisions of § 204 
[304 of Tit. 49] of the Motor Carrier 
Act, 1935, or (2) any employee of an 
employer subject to the provisions of 
Part I of the Interstate Commerce 
Act.” 29 USCA § 213 (b). The ne- 
cessity of separate provisions for the 
exemption of employees of the two 
classes of carriers is manifest. There 





948 Stat 195, 15 USCA § 701, et seq, 
4 FCA Tit. 15 §§ 701, et seq. 
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10 Section 204 (b) 49 USCA § 304 (b), 
10A FCA Tit. 49 § 304 (b). 
1129 USCA § 207. 9 FCA Tit. 29, § 207. 
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are no private carriers by rail subject 
to the Commission’s jurisdiction. 
Congress, therefore, used inclusive 
language as to the employees of rail- 
roads. There are, however, many 
private motor carriers who are subject 
to a limited regulation by the Com- 
mission, and this is true for reasons 
which we have already explained. 
Their employees not subject to the ju- 
risdiction of the Commission would, 
by the use of the language employed 
in the case of railroads, have been left 
outside of the provisions of the Fair 
Labor Standards Act. It was ob- 
viously the recognition of this fact 
alone that induced the use of different 
language in each instance. 

In the view we take, the language 
of the disputed section is so plain as 
to permit only one interpretation, and 
we find nothing in the act as a whole 
which can with any assurance be said 
to lead to a different result. The cir- 
cumstances under which the section 
was placed in the bill may possibly 
have created a situation not contem- 
plated by its sponsors, but to say that 
this is true would be pure speculation, 
in which we have no right to indulge 
and upon which we can base no con- 
clusion. We are, therefore, obliged 
to hold that the Commission was mis- 
taken in limiting its powers to the 
drivers of trucks and busses. 


A secondary question remains to be 
discussed. The intervener says that, 
if the statute be read literally, it is 
unconstitutional because it lacks the 
necessary legislative standard of qual- 
ifications or of service hours for ap- 


plication by the Commission. The 
rule announced in Panama Refining 
Co. v. Ryan (1935) 293 US 388, 79 
L ed 446, 55 S Ct 241, is cited to 


sustain this contention. But we think 
the standard established in the act suf- 
ficient to escape the condemnation of 
the rule applied in that case. Even 
there the Supreme Court was careful 
to point out that legislation must often 
be adapted to complex conditions in- 
volving a host of details with which 
the national legislature cannot deal di- 
rectly. The Constitution, the court 
said, has never been regarded as deny- 
ing to Congress the necessary resources 
of flexibility and practicality which 
will enable it to perform its function 
in laying down policies and establish- 
ing standards, while leaving to select- 
ed instrumentalities the making of sub- 
ordinate rules within prescribed limits. 

Prior to the passage of the Motor 
Carrier Act regulation of employees 
of motor carriers had been exhaustive- 
ly dealt with under the NIRA Code, 
and there had been about two years 
of experience in operating under these 
codes. There were also the standards 
set up by the states, and there was 
the express provision in the statute 
that the Commission should, in setting 
up the new order, establish only rea- 
sonable requirements. The Commis- 
sion itself found in this delegation a 
sufficient criterion to enable it to es- 
tablish qualifications and hours of 
service for employees in the safety of 
operation. Why, then, are the stand- 
ards inadequate when applied to the 
congressional mandate to secure safe- 
ty of equipment, efficient service, rea- 
sonable rates, and economic sound- 
ness? In this respect, the act is not 
different from that vesting powers in 
the Commission in relation to rail- 
roads, and the latter powers have in- 
variably been sustained. Adequate 
legislative standards have been found 
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in such general terms as “public in- 
terest” and “reasonable rates,” etc. 
In such cases the public need was a 
sufficient standard, and the detail in- 
volved required a flexibility inherent 
in administration by the Commission. 
Avent v. United States (1924) 266 
US 127, 69 L ed 202, 45 S Ct 34; In- 
termountain Rate Cases (1914) 234 
US 476, 58 L ed 1408, 34 S Ct 986; 
Interstate Commerce Commission v. 
Goodrich Transit Co. (1912) 224 US 
194, 56 L ed 729, 32 S Ct 436; St. 
Louis, I. M. & S. R. Co. v. Taylor 
(1908) 210 US 281, 52 L ed 1061, 
28 S Ct 616; New York Central Se- 
curities Corp. v. United States (1932) 
287 US 12, 77 L ed 138, 53 S Ct 45. 
These cases have turned upon the right 
of Congress to delegate powers to the 
Commission to promote sound eco- 
nomic conditions and efficient public 
service. In the Motor Carrier Act 


Congress has extended the power to 


working hours. Unquestionably, a 
limit might have been set, as in the 
Fair Labor Standards Act. But it is 
clear that rigidity was not practical in 
motor carrier transportation, and this 
fact is recognized by the Commission 
in a report in one of the ex parte pro- 
ceedings to which we have referred. 
Congress, therefore, vested discre- 
tion to apply limits in the situations 
to be developed in hearings under § 
225 of the act. 49 USCA § 325. 
We see no reason to doubt that 
reasonable requirements with respect 
to maximum hours of service is 
quite as definite as “reasonable rates.” 


See Trustees of Saratoga Springs y, 
Saratoga Gas, E. L. & Power Co, 
(1908) 191 NY 123, 83 NE 693; Ip. 
terstate Commerce Commission v. Cin- 
cinnati, N. O. & T. P. R. Co. (1897) 
167 US 479, 494, 42 L ed 243, 175 
Ct 896. It is also apparent that Con- 
gress intended the Commission to 
avail of the experience and knowledge 
of other bureaus of the government, 
for authority to this end is provided in 
§ 225.4% This, as it seems to us, is 
just another instance where Congress 
has expressed a policy, prescribed a 
standard, and left to the Commission 
the duty of applying the policy and 
the standard to the facts of differing 
situations. Hampton & Co. v. United 
States (1928) 276 US 394, 72 Led 
624, 48 S Ct 348. 

We, therefore, think the Commis- 
sion was in error in denying jurisdic- 
tion, and that an order should be made 
requiring it to consider plaintiffs’ peti- 
tion in accordance with the views ex- 
pressed in this opinion. 


Letts, J., dissenting: I concede 
that a literal construction of the stat- 
ute leads to the result announced in 
the court’s opinion but I am not pre- 
pared to agree that Congress intended 
the result. The reason of the law 
should prevail over its letter. Sorrells v. 
United States (1932) 287 US 435, 77 
L ed 413, 53 S Ct 210, 86 ALR 249. 

The provisions of § 202 of the 
Motor Carrier Act (49 USCA, § 302) 
evince the clear intent of Congress to 
limit the jurisdiction of the Commis- 





12 The Commission is hereby authorized to 
investigate and report on the need for Fed- 
eral regulation of the sizes and weight of 
motor vehicles and combinations of motor 
vehicles and of the qualifications and maxi- 
mum hours of service of employees of all 
motor carriers and private carriers of property 
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by motor vehicle; and in such investigation 
the Commission shall avail itself of the assis- 
tance of all departments of bureaus of the 
government and of any organization of motor 
carriers having special knowledge of any such 
matter. 
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sion to regulating the motor carrier 
industry as a part of the transportation 
system of the nation. The literal con- 
struction which the court has given 
the act extends the regulation to fac- 
tors which are not characteristic of 
transportation or inherent in the in- 
dustry. It would seem to enlarge the 
jurisdiction of the Commission and 
extend it beyond the congressional 
grant of power. Section 202 (a) pro- 
vides in part as follows: 

“It is hereby declared to be the 
policy of Congress to regulate trans- 
portation by motor carriers in such 
manner as to recognize and preserve 
the inherent advantages of, and foster 
sound economic conditions in, such 
transportation and among such car- 
riers in the public interest.” 

Congress was confronted with a 
situation which demanded a practical 
solution. Casualties on the road had 
become countless. The legislative his- 
tory seems to evidence a purpose to 
effect safety of operation. Congress 
was aware that many states had en- 
acted statutes prescribing maximum 
hours of service for drivers of motor 
vehicles operated in intrastate com- 
merce. Of the forty-three states in 
which such statutes are found none 
has dealt with maximum hours of 
other employees. In such state stat- 
utes there was a lack of uniformity 
which operated against the public in- 
terest. By the enactment of the Motor 
Carrier Act Congress sought to con- 
form such regulations. By the enact- 
ment the lack of uniformity in the 
detail of such statutes was overcome 
so far as the regulations related to 
interstate commerce either directly or 
indirectly. It has often been said by 
the Supreme Court that uniformity of 
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regulation is one of the purposes of 
the commerce clause of the Constitu- 
tion. Noncompliance with a Federal 
law will not be excused because it is at 
variance with a state statute. Con- 
gress in the enactment of the Motor 
Carrier Act exercised its power to in- 
sure uniformity of regulation as 
against the influence of conflicting and 
discriminating state legislation in re- 
lation to interstate commerce. 

The known and grave increase in 
casualties and the need of conformity 
of regulation required serious thought 
and prompt congressional action. The 
remedy which Congress afforded had 
direct relation to the evils of which it 
was aware and which it sought to cure. 
I find nothing in the legislative history 
which indicates that Congress in its 
consideration of this act gave thought 
to sociological problems or economic 
considerations beyond those naturally 
incident to safety of operation in in- 
terstate commerce. The history of 
the legislation does not reveal any 
legislative concern about unemploy- 
ment or other related social and eco- 
nomic problems which would have 
been of prime importance if Congress 
had undertaken to regulate all em- 
ployees including those whose duties or 
service have no relation to safety of 
operation. The inclusive language 
here considered was not placed in the 
bill by the legislative committees. Nor 
was it considered by the committees 
or discussed by any witness at any 
hearing. It was placed in the bill by 
amendment offered on the floor of the 
Senate and accepted without debate. 
The amendment was not germane to 
the bill and if given a literal interpreta- 
tion produces an unexpected and un- 
intended result. It would extend the 
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jurisdiction of the Commission to 
social problems which Congress had 
no thought of doing. 

This view is not inconsistent with 
but in recognition of the Commission’s 
power to prescribe qualifications and 
hours of service for all such employees 
whose duties relate to safety of op- 
eration. It should not be said as a 
matter of law that such jurisdiction 
extends to such classes of employees 
whose service has no relation to safety 
of operation. What classes of em- 
ployees are to be so regulated is a 
mixed question of law and fact which 
will be decided in proper cases after 
hearings are held to determine the 
facts. 

I am of opinion that to give the act 
the broad construction which a literal 
meaning requires leads to an unrea- 
sonable result which is inconsistent 
with the intent of Congress. I con- 
clude that this case falls within the 
group of cases controlled by the rule 
announced in the case of Ozawa v. 
United States (1922) 260 US 178, 
194, 67 L ed 199, 43 S Ct 65, as fol- 


lows: 


“It is the duty of this court to give 
effect to the intent of Congress. Pri- 
marily this intent is ascertained by 
giving the words their natural sig- 
nificance, but if this leads to an un- 
reasonable result, plainly at variance 
with the policy of the legislation as a 
whole, we must examine the matter 
further. We may then look to the 
reason of the enactment, and inquire 
into its antecedent history, and give 
it effect in accordance with its design 
and purpose, sacrificing, if necessary, 
the literal meaning in order that the 
purpose may not fail.” 

See also Sorrells v. United States, 
supra. To held otherwise requires 
that we find in the statute necessary 
standards to warrant the delegation of 
congressional powers which a literal 
reading of the statute implies. I am 
unable to find standards in the lan- 
guage of the act which will protect 
it from assault on constitutional 
grounds. The absence of such stand- 
ards negatives and rebuts the implica- 
tion that Congress intended to extend 
the jurisdiction of the Commission. 
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Re Boston Consolidated Gas Company 


[DPU 5658.] 


Intercorporate relations, § 8 — Powers of Commission — Gas purchases — 
Affiliated companies — Price basis. 
1. The Commission, in passing upon a petition for approval of a contract 
for the purchase of gas from a parent corporation, under a statute pro- 
viding that the gas utility shall not purchase any gas until the Commission 
finds that the price is less than it would cost the company to make its gas 
with the equipment and in the manner prescribed in the statute, has power 
to act in the matter solely as directed by the legislature, not as the Com- 
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mission may be influenced individually or as a board by argument or opin- 
ion; and the Commission cannot inquire beyond the requirements of the 
statute into the reasonableness of the price, so as to limit the price to the 
reasonable cost of production by the seller, p. 185. 


Statutes, § 11 — Construction — Rejection of amendment — Gas purchase con- 
tract. 


2. Rejection of a statutory amendment providing that the price of gas 
must be reasonable and proper, and not in excess of the cost to the seller, 
indicates a legislative intention to retain the present statutory provision 
that a gas company shall not purchase gas at a price in excess of what it 
would cost the company to make its own gas, p. 185. 


Intercorporate relations, § 2 — Gas purchase contract — General and special 
statutes. 
3. A general law relating to intercompany payments as a whole (Chap. 
227, Acts of 1935, amending Chap. 164 of the General Laws) does not 
supersede a statute (§ 6 of Chap. 417 of the Acts of 1903) providing that 
a certain gas utility shall not purchase gas unless the price to be paid is 
lower than it would cost the company to make its own gas, p. 185. 


[December 12, 1939.] 


| oosteme by gas company for approval of contract for pur- 


chase of gas; granted. 


APPEARANCES: Robert H. Holt, 
for the petitioner; Henry Parkman, 
Jr., and Lewis H. Weinstein, for the 
city of Boston; Charles L. Doherty, 
for the city of Somerville; Robert E. 
Goodwin, for the town of Concord. 


GRANT, Commissioner : 

[1-3]; The Boston Consolidated 
Gas Company was incorporated by 
Chap. 417 of the Acts of 1903. At 
that time it was provided that the gas 
company should purchase certain of 
its fuel requirements from the New 
England Gas & Coke Company, which 
was engaged in the production of gas, 
coke, and other by-products of coal de- 
rived through the so-called coke-oven 
process. Since 1903 the Boston Con- 
solidated Gas Company has continued 
to purchase gas from the New Eng- 
land Gas & Coke Company and its 
successors until, at the present time, 
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it buys from Eastern Gas & Fuel As- 
sociates, one of such successors and 
presently the holder of all of the Bos- 
ton Consolidated Gas Company’s com- 
mon stock, a very large proportion of 
the gas which it sells to consumers. 
Section 6 of the incorporating act 
of 1903 provides: ‘Said Boston Con- 
solidated Gas Company shall not pur- 
chase any gas until the Board of Gas 
and Electric Light Commissioners 
have found after public hearing that 
the price to be paid for the gas to be 
purchased is less than it would cost 
said Boston Consolidated Gas Com- 
pany to make its gas in gas works of 
standard type properly equipped, suit- 
ably situated, and of sufficient ca- 
pacity to make all the gas required by 
the whole district supplied by the com- 
pany. Said Board may from time to 
time determine the period or periods 
during which said company may so 
32 PUR(NS) 
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purchase its gas at the price afore- 
said; and no contract for the purchase 
of gas for more than thirty days shall 
be made without the approval of said 
Board. No contract which the Bos- 
ton Consolidated Gas Company shall 
make for the purchase of any portion 
of its gas shall in any respect affect 
any authority conferred on said Board 
by this act or by § 34 of Chap. 121 of 
the Revised Laws or by any general 
laws which may hereafter be in force 
to fix the price to be charged by said 
company for gas.” 

In accordance with the provisions 
of the foregoing section this Depart- 
ment and its predecessors have ap- 
proved from time to time contracts 
for the purchase of gas by the Boston 
Consolidated Gas Company after find- 
ing that the price of the gas to be pur- 
chased under said contracts was less 
than it would cost the Boston Com- 
pany to make its own gas with the 
equipment and in the manner pre- 
scribed. 

On May 16, 1938, the Boston Con- 
solidated Gas Company petitioned the 
Department for a finding, after a pub- 
lic hearing, that a contract for the pur- 
chase of gas from Eastern Gas & Fuel 
Associates for the period of one year 
from May 1, 1938, a copy of which 
is annexed to the petition (D. P. U. 
5658), was in compliance with § 6 of 
Chap. 417 of the Acts of 1903, and 
requesting approval of the same. 

Action upon this matter was de- 
ferred because of the pendency at that 
time of a rate case involving a new 
schedule filed with the Department by 
the Boston Consolidated Gas Com- 
pany (M. D. P. U. No. 64, Classifi- 
cation No. 1), and the Department 
32 PUR(NS) 


agreed to consider, in connection with 
the gas-purchase contract, such mate. 
rial evidence as might be presented in 
connection therewith in the rate case, 
The proposed schedule of rates, prices, 
and charges was disapproved and dis- 
allowed in an order issued July 29, 
1938 (D. P. U. 5580-5584) upon the 
ground that it contained a violation of 
Chap. 243 of the Acts of 1936, prohib- 
iting rates which, in form, embody a 
penalty. Thereafter, on September 
13 and September 14, 1938, the De- 
partment held public hearings upon 
the company’s petition for approval of 
the gas-purchase contract, but the pe- 
tition was again held in abeyance when 
on November 8, 1938, a new schedule 
of rates, prices, and charges designed 
to take effect December 1, 1938 (M. 
D. P. U. No. 65, Classification No. 1) 
was filed with the Department. This 
schedule, after numerous suspensions 
of its effective date, also was disap- 
proved and disallowed and a new tar- 
iff was promulgated by the Depart- 
ment, canceling three of the filed tar- 
iffs of the company. 

There was considerable testimony 
and argument in that case concerning 
the cost of gas purchased by the Bos- 
ton Consolidated Gas Company from 
the Eastern Gas & Fuel Associates 
and the representatives of the may- 
or of Boston sought to establish 
that the price paid for such purchased 
gas was considerably in excess of the 
reasonable cost of producing such 
gas to the vendor. The city con- 
tended that, because of the relation- 
ship of the Boston Consolidated Com- 
pany and Eastern Gas & Fuel As- 
sociates, the fair price at which 
gas should be sold by the parent or- 
ganization to the Boston Company 
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ought not to exceed the reasonable 
cost of production. 

At the present time the Boston Con- 
solidated Gas Company sells from 
25,000,000 to 53,000,000 cubic feet 
of gas per day, depending upon the 
volume of daily consumption which 
is controlled largely by the seasonal 
| requirements of its customers. It is 
the owner of a gas manufacturing 
plant at its Everett works, having a 
per diem capacity of 25,000,000 cubic 
feet of gas, produced by the so-called 
“water gas” method. Under the con- 
tract which is the subject of this pe- 
tition, the Boston Consolidated Com- 
pany would purchase gas from East- 
ern Gas & Fuel Associates up to 40,- 
000,000 cubic feet per day. Since 
1931 the company has been purchas- 
ing between 96 and 99 per cent of all 
gas sold by it. The use of its own 
water-gas manufacturing equipment 


has been at a minimum, principally 
because the company could buy so 
large a proportion of its gas require- 
ments more cheaply than it could make 
gas, that it was considered impracti- 
cal to manufacture its own gas in any 
substantial quantity. 


In addition to raising the conten- 
tion, hereinbefore referred to, that the 
fair price which the Boston Consoli- 
dated Gas Company should pay to 
Eastern Gas & Fuel Associates should 
not exceed the cost to Eastern and a 
fair return upon Eastern’s investment 
fairly chargeable and allocable to the 
manufacture of such gas, the mayor 
of Boston filed at the last session of 
the general court a bill (House No. 
117), the purpose of which was to 
amend § 6 of Chap. 417 of the Acts 
of 1903 by adding the further require- 
ments precedent to approval of such 
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contracts by the Department that the 
price of the gas must be reasonable 
and proper and must not exceed the 
cost to the seller. This proposed leg- 
islation was rejected by the general 
court. A similar bill (House No. 
1697) had likewise been rejected the 
year before. 

We think a reasonable understand- 
ing of the legislative position, as mani- 
fest by the defeat of these measures, 
is at least a disinclination to change 
at this time the manner and method of 
approval of these contracts as set forth 
in the 1903 statute. We are not cog- 
nizant of any sound argument, based 
upon other ground, that would war- 
rant us in substituting our own discre- 
tion for the statutory provisions under 
which this Department and its prede- 
cessor, the Board of Gas and Electric 
Light Commissioners, have acted for 
more than a third of a century. The 
legislature of 1903 fully understood 
the relationship between the gas and 
coke plant at Everett and the Boston 
Consolidated Gas Company when it 
granted the Boston Company’s char- 
ter and enacted the statute in question. 
It is well understood by the general 
court today. We must consider, there- 
fore, that we have power to act in 
this matter solely as we have been di- 
rected by the general court of the com- 
monwealth, not as we may be influ- 
enced individually or as a board by 
argument or opinion. 

It has been suggested that a positive 
duty upon the Department to inquire 
beyond the requirements of the stat- 
ute into the reasonableness of the price 
paid by the Consolidated Company to 
Eastern Gas & Fuel Associates is im- 
posed by the concluding sentence of 
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§ 6 of Chap. 417 of the Acts of 1903. 
This sentence reads as follows: 

“No contract which the Boston Con- 
solidated Gas Company shall make for 
the purchase of any portion of its gas 
shall in any respect affect any author- 
ity conferred on said Board by this act 
or by § 34 of Chap. 121 of the Re- 
vised Laws or by any general laws 
which may hereafter be in force to fix 
the price to be charged by said com- 
pany for gas.” 

This part of the act has been held 
by the supreme judicial court in Bos- 
ton Consol. Gas Co. v. Department of 
Public Utilities, 235 Mass 590, PUR 
1920E, 343, 349, 127 NE 417, to be 
in the nature of a reservation merely 
of the power in the Department to ap- 
prove such contracts for the purchase 
of gas by the Boston Consolidated 
Gas Company without binding the 
Department, in the exercise of that 
power, to any commitment limiting its 
general power to approve or disap- 
prove future rates and prices at which 
gas might be sold by the Consolidated 
Company to its own customers. 

At page 597 of that opinion of our 
highest court, it was said with refer- 
ence to the manner of approval by the 
Department of such contracts: “A 
public hearing and a decision involv- 
ing inquiry into the art of gas mak- 
ing and the cost and depreciation and 
replacement value of extensive gas 
works would be futile if, after all, the 
price to be paid for the gas purchased 
must be approved by the Board ac- 
cording to its untrammeled opinion.” 

This Department has, of course, the 
general power to inquire into and to 
scrutinize carefully all contracts be- 
tween gas and electric companies and 
their affiliates. Chapter 227 of the 
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Acts of 1935, amending Chap. 164 of 
the General Laws (Ter. Ed.) provide 
that: ‘‘Whenever, in any proceeding 
before the Department under §§ 14 
92, 92A, 93, 94, 94A, or 94B, the 
reasonableness of any payment, 
charge, contract, purchase, sale. obli- 
gation, or other arrangement between 
a gas or electric company and a com. 
pany related to it as an affiliated com. 
pany, as defined in § 85, shall come in. 
to question, the burden of establish. 
ing and proving the reasonableness of 
such payment, charge, contract, pur- 
chase, sale, obligation, or other ar. 
rangement shall be upon such gas or 
electric company.” 

We do not apprehend, however, that 
the provisions of this amendment of 
the General Laws, relating to inter- 
company relations as a whole, was in- 
tended to supersede § 6 of Chap. 417 
of the Acts of 1903, or that its logi- 
cal effect is to render the earlier stat- 
ute a nullity. The general court of 
1903 undertook the duty of prescrib- 
ing what should be a reasonable basis 
for dealings between the Everett plant 
and the Boston Company. It delegat- 
ed to us only the authority to approve 
a contract after compliance by the gas 
company with one condition, the es- 
tablishment by satisfactory evidence, 
the reliability of which the Department 
may ascertain by an investigation of 
its own, that the price of the gas to 
be purchased shall be ‘“‘less than it 
would cost said Boston Consolidated 
Gas Company to make its gas in gas 
works of standard type properly 
equipped, suitably situated, and of 
sufficient capacity to make all the gas 
required by the whole district sup- 
plied by the company.” 

Without much doubt the Everett 
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plant was established principally upon 
the assurance by the legislature that 
it would permit the consolidation of 
yarious smaller gas companies then 
serving the Boston territory and that 
the Consolidated Company would be 
a purchaser of its gas output. It was 
apparently a part of the plan, even 
with the extensive gas works then op- 
erated by the Boston Company, that 
the latter should be permitted to avail 
itself, by substantial purchases from 
the Everett plant, of any economies 
resulting from changing conditions, 
such as might arise through fluctua- 
tions in the cost of coal. When coal 
is cheap it is more economical to make 
substantial quantities of gas by the 
coke-oven process, which is the meth- 
od used by Eastern Gas & Fuel Asso- 
ciates. When coal costs are high and 
oil is inexpensive, the water-gas meth- 
od is favored. 

Today the Boston Company no 
longer has sufficient manufacturing 
capacity to serve all of its customers, 
so that, if it did not purchase from 
Eastern, it would be physically unable 
to meet the public demand for gas. 
Yet, even in the face of such an ad- 
mission, we would be required, under 
the statute, to disapprove any con- 
tract between the two companies if it 
should appear that the price to be paid 
to Eastern was in excess of what it 
would cost the Boston Consolidated 
Gas Company to manufacture the re- 
quired quantity in a modern gas plant 
of its own. 

Eastern Gas & Fuel Associates is 
not a public utility company. It is not 
even a gas company as that term may 
be defined having in mind the princi- 
pal nature of the company’s business. 
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It operates a large plant for the pro- 
duction of various by-products de- 
rived from the carbonization of coal, 
including a large quantity of coke, and 
such products as benzol, toluol, xylol, 
naphthalene, ammonium sulphate, and 
tar. It does not use the public ways 
for distribution of its gas and is sub- 
ject, in the marketing of other residual 
products from the coal distillation 
process, to the competitive obstacles 
common to any private business enter- 
prise. 

We are wholly without authority 
to regulate the price at which Eastern 
Gas & Fuel Associates may sell ben- 
zol, toluol, coke, or any of the other 
derivatives of its coke-oven process, 
whether these are sold to the Boston 
Consolidated Gas Company or to the 
public. We have no power to fix pric- 
es at which the Boston Consolidated 
Gas Company may buy supplies neces- 
sary to carry on its business from any 
nonutility vendor, such as cast-iron or 
steel pipe for mains, or machinery 
for purifying or pumping gas. Such 
transactions are within the discretion 
of the managers of the company and 
excluded from our function or regu- 
lation. We are restricted solely to the 
matter of approval of the price to be 
paid for gas purchased by the Consoli- 
dated Company. To assume the right 
to fix the price at which Eastern Gas 
& Fuel Associates may sell gas would 
be to infringe its right of contract. 
The statute does not say that Eastern 
may not sell gas at a price higher than 
that upon which our restricted author- 
ity has been limited. It merely says 
the Boston Consolidated Gas Com- 
pany shall not purchase unless the 
price to be paid is lower than it would 
cost the company to make its own gas. 
32 PUR(NS) 
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The supreme court of the state of 
Texas, in Humble Oil & Refining Co. 
v. Railroad Commission, — Tex —, 
29 PUR(NS) 94, 100, 128 SW (2d) 
9, decided May 10, 1939, which was 
a suit to set aside and enjoin enforce- 
ment of an order attempting to fix 
the price at which the plaintiff in er- 
ror, a producer of natural gas, should 
sell to the M. & M. Pipe Line Co., a 
public utility under the jurisdiction of 
the Texas Railroad Commission, said, 
at page 13 of its opinion upon the sub- 
ject of public interference with such 
intercompany relations: 

“We are unable to see how the mak- 
ing of a gas contract, such as is above 
indicated, by a party otherwise not a 
gas utility, with a gas utility, can op- 
erate to make both contracting parties 
one gas utility. In other words, we 
are unable to see how it can be said 
that Humble, by the terms of this con- 
tract, so associated itself with M & M. 
Pipe Line Company as to make the 
public gas utility business of M. & M. 
Pipe Line Company the common busi- 
ness enterprise of both companies. As 
we understand this record, Humble is 
a mere seller of natural gas on its own 
leased premises, where the gas is pro- 
duced. All that it is really interested 
in under this contract is to have M. 
& M. Pipe Line Company take and 
pay for the gas it contracted for. The 
other terms of the contract were un- 
doubtedly provided in order to insure 
Humble that M. & M. Pipe Line Com- 
pany would place itself in position to 
carry out its contractual obligations. 
Simply stated, it cannot be held that 
Humble has made itself a public gas 
utility by making this contract, unless 
it can be further held that all persons 
and parties who contract to sell gas at 
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the point of origin to public gas utif. 
ties, by making such gas selling cop. 
tracts, become public gas utilities sup. 
ject to the rate-making jurisdiction of 
the Commission. To that length yw 
are not prepared to go. No rule o 


law, statutory or otherwise, will jus 
tify us in doing so.” 


The contract for which approval j 
asked herein provides that the prix 
to be paid by the Boston Consolidate 
Gas Company to Eastern Gas & Fud 
Associates shall be 30 cents per thor. 
sand cubic feet of gas, to which dis 
count provisions apply as follows: 
May 1, 1938, to November 1, 19387 
cents per thousand cubic feet for al 
gas sold each day in excess of 25.000- 
000 cubic feet; November 1, 1938, to 
May 1, 1939, 3 cents per thousand cub- 
ic feet on all gas sold each day in ex. 
cess of 25,000,000 cubic feet up to 30, 
000,000 cubic feet; and 5 cents per 
thousand cubic feet on all gas sold 
each day in excess of 30,000,000 cub- 
ic feet. 

During the year 1937 the Boston 
Consolidated Company purchased 
from Eastern Gas & Fuel Associates 
11,905,283,000 cubic feet of gas at 
an average rate of 28.83 cents per 
thousand cubic feet. The total pro- 
duction cost of this purchased gas in- & 
cluding purification costs amounted to 
$3,568,235.69. This brings the av- 
erage cost per thousand cubic feet to 
29.97 cents per thousand cubic feet. 
During 1937 the Boston Company 
generated 470,826,000 cubic feet of 
“water gas” at a cost of $226,643.03, 
making a total net production cost of 
$3,794,878.72 for the 12,376,109,000 
cubic feet made and purchased of at 
average cost of 30.66 cents. 
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Testimony was offered through ex- 
ert witnesses for the company to es- 
tablish that the price to be paid under 
the proposed contract was less than it 
would cost the company to make its 
own gas in the manner prescribed by 
the statute. Dana D. Barnum, for- 
mer president of the Boston Consoli- 
dated, testified that the cost of manu- 
facturing gas in a hypothetical water- 
gas plant, not including cost of puri- 
fication, would be 38.30 cents per 
thousand cubic feet. This estimate 
was supported in part by testimony of- 
fered through Alfred E. Forstall, an 
expert for many years in gas works 
construction, who collaborated with 
Mr. Barnum in the preparation of his 
estimate. Mr. Barnum further testi- 
fied that he had made an estimate based 
upon the cost of producing gas per 
thousand cubic feet in a combined wa- 
ter and coal gas plant and had arrived 


at a figure, not including cost of puri- 
fication, of 43.30 cents. 


Walker W. Stevenson, an expert 


§ witness for the city of Boston, like- 


wise presented two estimates based 
upon similar hypothetical plants. He 
estimated the cost of producing un- 
purified gas in a water-gas plant at 
25.49 cents per thousand cubic feet. 
This estimate included fixed charges 


; per thousand cubic feet of 4 cents, 


which we think is unreasonably low. 
Included also in Mr. Stevenson’s esti- 
mate was a conversion cost item of 
3.78 cents which we think is likewise 
unsound in view of prevailing costs in 
companies producing gas by this meth- 
od in this section of the country. The 
same witness, in his estimate of costs 
of production in a combined water and 
coal-gas plant arrived at a cost per 


thousand cubic feet of 24.50 cents. 
The weight of this testimony is affect- 
ed adversely by the fact that the wit- 
ness’ estimate was based upon the cost 
of production in gas works which are 
not of standard type as required by 
the statute. Due to the wide differ- 
ences in costs as estimated by these 
experts, the engineering division of 
this Department undertook an inves- 
tigation of current costs of generating 
gas in suitable standard hypothetical 
plants, and estimated that the average 
cost per thousand cubic feet in such 
plants would be 34.47 cents per thou- 
sand cubic feet in a plant using the 
water-gas method of production and 
37.74 cents per thousand cubic feet 
in a combined coal and water-gas plant 
both of which are well above the av- 
erage under the proposed contract 
price. A study was also prepared 
based upon actual costs, including an 
estimate for fixed charges, of gas man- 
ufacture in other plants similarly situ- 
ated and engaged in retail distribution 
within the commonwealth. The re- 
sults of this study are shown by the 
following table: 


Total Cost of 
Company Unpurified Gas 


Boston Consolidated Gas Co. ...... $ .32 
Cambridge Gas Light Co. ‘ 
Haverhill Gas Light Co. .......... 
Lynn Gas & Electric Co. ......... 
Malden & Melrose Gas Light Co. .. 
New Bedford Gas & Edison Light Co. .51 


We are convinced upon all of the 
evidence and the results of the study 
and estimates of the engineering divi- 
sion of the Department that the cost 
of gas to the Boston Consolidated Gas 
Company, under this contract, is less 
than it would cost said Boston Consoli- 
dated Gas Company to make its gas in 
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gas works of standard type properly 
equipped, suitably situated and of 
sufficient capacity to make all the gas 
required by the whole district supplied 
by said company, and that said con- 
tract is in compliance with Chap. 417, 
§ 6 of the Acts of 1903. 


We are cognizant of the fact that, 
due to the time required for hearing, 
consideration and decision of the rate 
case recently concluded, with which 
this petition was considered in the 
light of its relation to the issues 
therein presented, the term for which 
this contract was drawn has expired 
and that no new contract has been 
submitted to us for approval since the 
date of expiration, April 30, 1939. 
Our decision in this matter therefore 
relates back in its effect to the term 
of one year from May 1, 1938, the ef- 
fective date of said agreement. It will 
be necessary for the Boston Consoli- 


dated Gas Company, upon the promul- 
gation of this finding and determina- 
tion to file with the Department a new 
contract for the term of one year, be- 
ginning May 1, 1939, which petition 
will be considered and acted upon in 
due course. 


Concurring commissioners: M:. 
Keown, Chairman, Curley, and Whoy. 
ley. 

Accordingly, after notice and a pub. 
lic hearing, as provided in § 6 of Chap 
417 of the Acts of 1903, an investi. 
gation by the engineering division oj 
the Department and consideration, 

The Department finds upon the evi. 
dence that the price to be paid for the 
gas to be purchased, namely 30 cents 
per thousand cubic feet is less than it 
would cost said Boston Consolidated 
Gas Company to make its gas in gas 
works of standard type, properly 
equipped, and of sufficient capacity to 
make all the gas required by the whok 
district supplied by said company; and 

The Department determines that 
the period during which said company 
may so purchase gas at said price to 
be one year beginning with the first 
day of May, 1938, and, so far as re. 
quired by law, approves said contract 
of May 16, 1938; provided, however, 
that this finding and determination 
shall not affect the authority conferred 
upon this Department by law to fix 
the price to be charged by the Boston 
Consolidated Gas Company for gas. 
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On E of the earlier Neptune pioneer- 
ing achievements in water meter 
design and construction were renew- 
able hard rubber bushings, on all 
spindles of the gear-train and register, 
introduced in 1919. They effectively 
guard against trouble due to corro- 
sion and heat. When these bushings 
become worn, they can be replaced 
with new ones. 


@ All the many Trident features, standard 
in new Tridents, can be put into old models, 
because of their interchangeability. 


NEPTUNE METER COMPANY - 50 West 50th Street, NEW YORK CITY 
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Industrial Progress 


Selected 


information about manufacturers, 


new products, and new methods. Also news on 
personnel changes, recent and coming events. 


Niagara Hudson Plans to Spend 
$25,000,000 During 1940 


T=) Niagara Hudson Power Corp. system 
plans to spend approximately $25,000,000 
during the current year for the construction, 
extension and improvement of necessary facili- 
ties. Last year such work entailed the ex- 
penditure of about $15,000,000 

Of the 
intended for increased load requirements, $8,- 
000,000 for improvement and maintenance of 
service and $3,000,000 for routine construction. 


G-E Turbine Orders Total 
1,000,000 Kw. 


uRBO-generators ordered from General 

Electric for domestic utility and munici- 
pal power plants since January 1, 1939, in rat- 
ings of 10, kw. and higher exceeded the 
1,000,000-kw. mark in the fourteen months 
ended February 29th, acording to C. S. Cog- 
geshall, manager of the turbine division. 

The total, Mr. Coggeshall said, is equal to 
the total orders placed with the company dur- 
ing 1937 and 1938 and is within approximately 
200,000 kw. of the orders in 1929 in rating of 
10,000 kw. and higher. He said that the orders 
indicate a definite trend to higher tempera- 
tures and pressures and use of hydrogen cool- 
ing in power-generating equipment. 


Bulletin Explains Operation 
of Logan’s Aridifier 


HE Logan Engineering Co., 4912 Lawrence 

Ave., Chicago, have released Bulletin 340 
which explains in detail the operation of the 
Aridifier which removes moisture, oil and dirt 
from compressed air and gas by centrifugal 
force. 

Application and installation details are given 
on all sizes from 8” to 10” and pictures of rep- 
resentative installations are shown. Copies of 
this bulletin are available upon request. 


New Film on “CP” Gas Ranges 


A= and striking new sound film 
in technicolor entitled “The Parade to 
Profits” is now available to key gas utility 
sales outlets, according to an announcement 
by Lloyd C. Ginn of the Association of Gas 
Appliance and Equipment Manufacturers in 
New York City. The release of the film is 


$25,000,000 estimate, $13,500,000 is 


part of the big promotional program spon- 
sored by the “CP” gas range manufacturers 
outlined in the “CP” Spring-Summer port- 
folio mailed to approximately 20,000 utility 
and dealer outlets in February. 

“The film emphasizes the large national 
advertising campaign of the American Gas 
Association now in progress which is aimed 
at tapping the big replacement market of more 
than 8,000,000 prospects who are badly in 
need of modern gas equipment for cooking” 
the announcement states. 

It is explained in the announcement that the 
film is not for sale. It can be obtained gratis 
at the one hundred clearing points named in 
the Spring-Summer portfolio. Additional in- 
formation regarding the film and its distribu. 
tion can be had by addressing the A. G. A. 
E. M. at its office in New York. 


United Illuminating Co. to 
Spend $5,500,000 


U NITED Illuminating Co. plans to spend $5- 
500,000 during the current year and 1941 
for improvements and additions, according to 
James W. Hook, president. 

Among the improvements planned are a 
25,000-kw. generator for the Steel Point plant 
at Bridgeport, Conn., and a new 13.8-kv. bus 
for the station. There is also to be a 66-ky. 
two-circuit tie between the Bridgeport and 
New Haven plants, hitherto without inter- 
connection. This is intended to minimize the 
requisite reserve capacity otherwise carried 
in the separate plants and to afford better 
basis for interconnection with other com- 
panies in case of emergency. 

_ Additional boiler capacity will be installed 
in the New Haven generating station to match 
the installed generating capacity. 


Transformer Standards Proposed 
For Year’s Trial 


A NEw set of proposed American Standards © 
and Recommended Practices for Trans- — 
formers, Regulators, and Reactors has just 
been completed by a committee of the Amer- © 
ican Standards Association. The new stand- | 
ards will combine in one volume considerable | 
new material on standards, a test code, an 
guides for the operation of transformers, 
will be the most complete single publication 
of its kind ever published according to 2 
recent announcement. ‘ 

To obtain comments and criticism from the | 
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AGAIN IN 1939! 
For FIVE Straight Years 
MORE Heavy-Duty™ Internationals 


were bought than 
INY OTHER TWO MAKES COMBINED 


INTERNATIONAL HARVESTER COMPANY 


(INCORPORATED) 
180 North Michigan Avenue Chicago, Illinois 


Sold by International Dealers and Company-Owned Branches 





*Heavy Duty means all trucks 
rated at 2-ton and over. 


U. S. registration figures from 
R. L. Polk & Co. 


International Truck sizes range from 
Light Delivery units up to powerful 
Six-Wheelers. Diesel-powered mod- 
els in 12,000- to 42,000-ib. carry- 
ing capacities. 


T* 


is International 2 to 3-ton Model D-40 Truck, with specia! line construction body and six-man cab, is used by 
The Wisconsin Electric Power Co., Milwaukee, Wis. 


INTERNATIONAL TRUCKS 
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entire industry, this publication is now being 
issued as Proposed American Standards and 
Recommended Practices for trial and study. 
After a 12-months’ trial period, it will be sub- 
mitted to the American Standards Association 
for approval as American Standards and 
American Recommended Practices. 


Philadelphia Electric Plans 
$15,301,000 Expenditure 


TS Philadelphia Electric Co. system plans 
construction expenditures of $15,301,000 
this year, as compared with $6,941,000 during 
1939. In addition the system will spend for 
maintenance of electric facilities a total of 
$3,467,441, against $2,909,999 last year. 

Major projects contemplated to start dur- 
ing 1940, include the erection of a substation 
at Upper Darby, replacement of stokers at 
Delaware steam-generating station, installa- 
tion of improved coal-handling equipment at 
Schuylkill steam-generating station, improve- 
ment of Westmoreland-Hunting Park tie line 
and additional street-lighting equipment for 
the city of Philadelphia. 


Big Year Expected By 
Electrical Men 


pares manufacturers are preparing for 
the biggest year in their history, George 
A. Sawin, member of the staff of the National 
Electrical Manufacturers Association, New 
York, said recently. 

Mr. Sawin is on a tour of the United States, 
studying business conditions and local legis- 
lative trends and gathering information which 
will aid manufacturers in shaping their af- 
fairs for summer and fall trade. 

“Particularly at this time of rapid residen- 
tial building the association is interested in the 
matter of adequate wiring,” Mr. Sawin said. 
“Only when homes are properly wired can 
the manufacturers of electrical equipment 
hope to give a full measure of service.” 


$4,500,000 Program Planned 
by Westchester Utilities 
HE Westchester Lighting Company and 


the Yonkers Electric Light and Power 
Company, subsidiaries of the Consolidated 


Edison System, announced recently they 
would spend $4,500,000 during 1940 for im- 
provements to gas and electric services. 
Foremost among the improvements will be 
electric line extensions costing $2,000,000. Cur- 





MARTENS & STORMOEN 
Successors to 
THONER & MARTENS 
Disconnecting Switches 
Heavy Duty Switches 
15 Hathaway St., Boston, Mass. 











rent will be taken to several new real estate 
developments, increasing by several thousan4 
the 185,000 customers now on the books of the 
companies, officials said. 

Gas main extensions. will cost $650,00), 
Other expenditures will be for new under. 
ground conduits and general electrical equip. 
ment. 


Movable Walls Brochure Issued 
by Johns-Manville 


NEw 20-page illustrated brochure, “Trap- 

site Movable Asbestos Walls,” was re. 
cently announced by Johns-Manville, New 
York, N. Y. 

Included in the book are case histories of 
installations, construction details, and speci- 
fications, as well as descriptive information on 
movable walls for sub-dividing offices, fac. 
tories, and stores. Many decorative possibili- 
ties are illustrated. 

The book (Form TR-22A) includes both 
the Imperial Type walls, which are described 
as combining the solidity and fireproof char- 
acter of masonry walls with easy disassembly 
and relocation, and the Universal Type, a new 
economical all-purpose partition. 


“Drawout” Relay 


A. relay easily removable from 
the switchgear and combining in one unit 
the relay and testing devices heretofore 
mounted separately is announced by General 
Electric. This new relay consists essentially of 
three parts: (1) a case which can be mounted 
and wired permanently; (2) a self-supporting 
cradle that carries the relay elements and their 
terminals; and (3) a connecting plug that 
makes positive silver contact between the re- 
lay terminals and the studs in the case. It pro- 
vides complete accessibility, simplifies servic- 
ing, saves panel space, and reduces wiring. 


Recent Advances in Engineering 
and Research 


ACHINES fast enough to measure lightning 

and others so sensitive that they antici- 
pate changes in speeds before they have time 
to take place were cited as proof that “the 
electrical industry will continue to grow un- 
der the stimulation and impetus of new scien- 
tific discoveries and advances.” M. W. Smith, 
vice president in charge of engineering for 
the Westinghouse Electric & Manufacturing 
Company, recently described these and a num- 
ber of other recent electrical developments 
during an address before the New York Rail- 
road Club. 

The lightning machine, or “Fulchrono- 
graph,” for the first time in the history of the 
electrical industry provided a record of a com- 
plete lightning stroke. The Fulchronograph 
measures not only the maximum value of the 
lightning stroke but also thetotal amount of 
energy expended during the discharge “which 
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“No Housing Repait Expense, 


Gar RIFEEIb —the name on 
Wf if this Housing ever 


oe. (\f a! 9 millions of wrenches that stay on the 
; job. A housing that’s a sort of mir- 
\ acle of design and alloy-metal be- 
cause it won’t warp or break. No 
“out for repairs,” no repair expense, 
fewer “spares” needed. That remark- 
able housing assures you also an ad- 
justing nut that always spins freely 
to size, never binds. Safe chrome- 
molybdenum jaws, replaceable, 
handy pipe-scale on hookjaw. The 
wrench that costs practically nothing 
for upkeep, outstandingly popular 
‘with men who know fine tools. Ask 
your Supply House. . . today! 


THE RIDGE TOOL COMPANY 
ELYRIA, OHIO 


1 EU PIPE TOOLS 
In use all over the world 
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is the real measure of the damage to be ex- 
pected.” A number of these devices are being 
installed throughout the country where light- 
ning storms are most likely to occur, and the 
accumulation of data on this subject should 
aid in building equipment and protective de- 
vices that will give almost perfect protection 
against lightning. 

A new high speed regulator recently devel- 
oped in combination with a novel gyroscopic 
stability control indicates the possibility of 
some “very promising applications for the con- 
trol of motions and speeds in many mechanical 
operations and processes.” This combination 
device works on the principle of acceleration 
rather than velocity, is sensitive to the rate 
at which a change is taking place rather than 
the extent to which the change has progressed. 
The operation of the device appears rather 
uncanny in that it is anticipatory in its ac- 
tion and begins to correct for something that 
has started to happen before it actually hap- 


ens. 

Recalling that 20 years ago steam power 
stations required from three to five pounds of 
coal to produce one kilowatt-hour of electrical 
energy, Mr. Smith stated that through im- 
provements in apparatus such as generators, 
turbines, boilers, condensers and stokers, this 
coal-consumption figure has been reduced. 
Today some of the new high-pressure, high- 
temperature power stations require less than 
one pound of coal to make a kilowatt-hour. 
“Other means of power generation,” he added, 
“are now being considered which show the 
theoretical possibility of cutting in half even 
this low value of fuel consumption.” 


International Motor Truck 
Sales Increasing 


V. Movutper, assistant domestic sales 

e manager, International Harvester Com- 
pany, directly in charge of truck sales, has 
noted a decided improvement in general busi- 
ness conditions since the first of the year. He 
is expecting this improvement to be a factor 
in increasing International motor truck sales. 
Figures should even be better than those of 





DICKE TOOL CO., Inc. 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 








FLETCHER MFG. CO. 
Overhead Construction Materials 
SERVING UTILITIES FOR 60 YEARS 
38 N. Canal St., Dayton, O. 











1939, he said, when total International ney 
truck registrations were 66,048 as against 55. 
836 for 1938 or an increase of 18.29 per cen; 

With the recent addition of two new multi, 
stop delivery units and also several new heavy. 
duty cab-over-engine models, the Internationa} 
truck line now includes models and types to 
meet every need from quick delivery of ex. 
tremely light loads to the heaviest types of 
highway and construction hauling. There are 
forty-nine basic International models rang; 
in capacity from the light-delivery units to the | 
biggest six-wheeler, which has a carrying ca. 
pacity of 42,000 pounds. Powerful truck en. 
gines, 161 wheelbases, a variety of rear axle 
ratios, and multiple-speed transmissions, espe. 
cially in the heavy-duty models, permit ac. 
curate selection of the right truck for specific 
hauling tasks. 


Executive File Has Many 
Outstanding Features 


HE Executive File, a product of the Auto- 
matic File & Index Company, 629 West 
Washington Street, Chicago, Illinois, has 
many desirable and exclusive features, mak- 
ing it unlike any other desk side file. 
According to the manufacturer, this new 
improved unit will appeal to executives, par- 
ticularly because of the following outstanding 
features: one-hand reference to both upper 


and lower drawers at the same time as a re- 
sult of the V-shaped opening provided by the 
Expanding Drawer Feature which is found 
in both drawers; no danger of the file tipping 
forward when the lower drawer, which op- 
erates on ball bearing progressive slides, is 
fully extended; ability to house both vertical 
and visible records together in one unit; lock 
controlling both drawers; and easy rolling, 
silent, casters permitting portability. 

Units are available in both letter and cap 
sizes. Finishes are standard olive green and 
beautifully grained walnut, mahogany an 
oak. A special index is available combining the 
advantages of visible and vertical filing prin- 
ciples and especially suitable for personal re- 
quirements of all executives. 


Mention the FortNiGHTLY—It identifies your inquiry 


APR. 11, 1940 





Public Utilities Fortnightly 





OMORROW'S 
..IN| TRANSFORMERS 


Pennsylvania's improvements 


cost you no more! 





UNI-ROW RADIATORS 


of 13-gauge steel, permanently welded to tank, 
providing easy access for sand-blasting, cleaning 
and painting. 


BALANCED CIRCULAR COILS 


of Helical Low Voltage and Pancake High Voltage 
Type; fully balanced to withstand short circuits. 


STRAIGHT-LINE TAP 
CHANGERS 


operated by rack and gear, an arrangement 
which insures positive position and most reliable 
contact! 


P ennsylvania Transformers are 
delivered completely filled with 
oil, with radiators permanently 
in position, thereby eliminating 
inconvenience of handling oil and 
radiators when transformers are 


‘ 115 KV POWER TYPE 
installed. ' “ 
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Wy the attack on the power 
and light companies? 


Here is an industry that per- 
formed a miracle: In the short 
space of 50 years it has made 
electricity available to 22,000,000 
families—put it to work in every 
nook and cranny of this broad land. 


But suddenly, demagogues cry for 
Federal control and finally public 
ownership of power and light. 

' Laws are passed. One Washington 
agency puts the industry under drastic 
restrictions. Another builds power 
plants, with public money, which com- 
pete with utility companies and drive 
them out. More money is spread among 
favored districts, states and cities to 
help them build or buy plants of their 
own. The total cost to the people ex- 
ceeds a billion 500 million dollars. You 
are contributing, in hidden taxes. 

What’s all the shooting about? What 
does the public want? 

Lower rates? Dependability? Availa- 
bility? The electric industry has pro- 


vided these in boundless measure. It 
has improved its service and lowered 
its rates each year for half a century— 
more than one third in the last ten years 
alone. Electricity costs the average 
family less today than cosmetics or 
cigarettes. And wherever current is 
needed, it is supplied—current as de- 
pendable as the tides. 


Where’s the sense in switching from 
business management to political man- 
agement? Business men built the utility 
industry. They help shoulder the tax 
load instead of making it heavier. They 
pay an average of 18% higher wages 
than government. Let’s back them up. 
What helps business helps you. 


This message is published by 


NATION’S BUSINESS 


It is the 40th of a series contributed toward 
a better understanding of the American sys- 
tem of free enterprise. If you’d like to express 
your views on developments now shaping in 
public policy relative to the utility business, 
why not write to your Congressman or 
Senator? 
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AN OUNCE OF PROTECT 
IS WORTH A POUND G 
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z your plant 1s Wolly if 


NORDSTROM VALVE / leCHiON 


Catalog upon Request 


PRODUCTS—NORDSTROM VALVES; EMCO OS Warens and REGULATORS; PITTSBURGH LIQUID 


MERCO NORDSTROM VALVE CO. A Subsidiary of PITTSBURGH EQUITABLE METER CO. 


Main Office: Pittsburgh, Pa. @ Branch Offices: New York City, Buffalo, Philadelphia, Columbia, Memphis, 
Chicago, Kansas City, Des Moines, Tulsa, Houston, Los Angeles, Oakland. @ Canadian Licensees: Peacock 
Brothers, Ltd., Montreal. @ European Licensees: Audley Engineering Co., Ltd., Newport, Shropshire, England. 
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NEW, APPROVED, IMPROVE 


UNDERWRITERS 
LABORATORIES INSPECTED 
FLASHLIGHT FOR USE IN GAS 
AIR MIXTURES OF CLASS 1 

GROUP D~ INCLUDING 
GASOLINE - PETROLEUM- 
NAPTHA- ALCOHOLS -ACETONE 
LACQUER SOLVENTS AND 

NATURAL GAS 


SERIAL N& 
Approva, N° 605 _ NATIONAL CaRBON Co, INC 


Approveo For Sartry In Ain 


Ano MernaneMixtures New Yor«K,.NY. 




















INDUSTRIAL 


"Turse new “Eveready” focusing spotlights for use in explosive, 

gaseous atmosphere bear the inspection labels of both the U. S. 

Bureau of Mines and the Underwriters’ Laboratories. They are SAFE 

‘under the dangerous atmospheric conditions listed on the label. r 
The new “Eveready” Safety Flashlights are of high quality semi- 

hard rubber reinforced with brass, with unbreakable, plastic lenses, 

special protected lamp and hand-replaceable, heavy-duty slide A 

switch with positive “off” and “on” positions. Hexagonal heads 


line, alcohol, acids, alkali, are non-conducting and proof against 


impact and dropping. 


prevent rolling, ring-hangers add to convenience. ‘ f oA es 
“Eveready” Safety Flashlights resist water, oils, greases, gaso- i | 


i i lh cm 





Guard wire holds lamp in 
spring-loaded socket. Should 
buib break, spring ejects NATIONAL CARBON COMPANY, INé 
lamp-base, instantly opening 
electric circuit and thrusting General Offices: New York, N. Y., Branches: Chicago and San Frasi 


hot filament against chilling P : P f r 
a Unit of Union Carbide and Carbon Corporation 








The word “Eveready” is the trade-mark of National Carbon Co., lat. 
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Ke-stocking is Vital! 


As every fisherman knows, even if he has a new. tapered line and a colorful royal 
coachman, his success depends on a wise consetvation policy. Where there’s 
too much “take out” and not enough “put in,”’.the sport is poor for everyone. 


HE far-seeing executive knows 
i: this same principle applies in 
his business. 

If he pursues the policy of buying on 
price alone, he contributes little to the 
progress of his industry. But by pur- 


chasing from those manufacturers who 


lead in research, he encourages the * 


continual development of new and 
better products — a ‘‘conservation”’ 


policy that provides for the future. 


GENERAL 


Because many of you have adopted 
this broader purchasing policy, Gen- 
eral Electric, through its research pro- 
gram, has earned for the electrical 
industry tens of dollars for evety one 
that it has earned for itself. 


In your own interest buy where you 


‘are assured of a continuing return. 


Your purchases will show that you 


foster a “put-in” policy for the in- 


dustry — because re-stocking is vital! 


ELECTRIC 


300-3B 
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Think Also of 
THE SERVICE ANGLE 


when selecting doors! 


An accident can put even the best 
product out of service temporarily. 
Doors are no exception! And when they 
are out of order they can cause con- 
siderable inconvenience as well as actual 
losses in dollars and cents. So, when 
installing doors, consider the company 
back of them .. . make sure that there 
will be someone available for quick, 
economical service in the years to follow. 
Kinnear Rolling Doors 
not only give maxi- 
mum convenience and 
economy of opera- 


INNEAR 


tion, but are also backed by a nation 
wide service organization. In additim, 
patterns and records of every Kinney 
Door are held in fireproof vaults, 
case of accidental damage to yoy 
doors, you can always get prompt re 
placement service. Any Kinnear Dor 
can be replaced in short order, regari. 
less of where it is located. This nation 
wide service is another reason wh 
Kinnear Doors hav 
long been preferred 
by Utility Official 


Consult us on your door 
problems. We have woo 
or all-steel Upward-Actiy 
Doors for every fire-prote: 
require 


tion or _ service 


ment! 


Left: A Kinnear Steel Rolling Fire Dw 
which does double duty! It closes 
matically in case of fire; it also fil 
service door needs economically and 
pendably. 


KINNEAR 


Manufacturing Co. 

2060-80 FIELDS AVE. 
COLUMBUS, OHI 
Offices and Agents in All Principal Citit 


Factories: San Francisco, California; 
Columbus, Ohio 
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ROOD 
V 


SAI ree.s 





OOSIER ENGINEERING. “COMPANY 


CHICAGO 46 SO. 5TH ST., COLUMBUS 
Canadian Hoosier esemiarses sh pa 
Montreal 


RECTORS OF TRANSMISSION LINES 
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You can organize a centralized “Customer Relations Depart. 
ment” at once without any change in your record equipment 
through— 


DICTOGRAPH 


Customer-Kelations Equipment 














We will gladly demonstrate the Dictograph method of centralized in- 
formation planned to work in with your present credit, service, meter 
and bookkeeping records. 


Specially designed Customer-Relations Equipment planned to meet your 
individual requirements will enable centralized customer contact points 
to secure information almost instantaneously and render quick, courte- 
ous, efficient service to your customer. 


Dictograph Customer-Relations Equipment is successfully serving: 


Cincinnati Gas and Electric Company Cincinnati, Ohio 
Columbus and Southern Ohio Electric Co Columbus, Ohio 
Delaware Power and Light Company Wilmington, Del. 
East Ohio Gas Company............cccececececccecs ....-Akron, Ohio 
Kansas City Power and Light Company Kansas City, Mo. 
Michigan Consolidated Gas Company Detroit, Mich. 
Minneapolis Gas Light Company Minneapolis, Minn. 
Northwestern Ohio Natural Gas Co. Toledo, Ohio 
Potomac Electric Power Company Washington, D. C. 
United Gas Corporation..... Bisa! oslo b ace iw brats Siew eres .....-Houston, Texas 
Virginia Electric & Power Company....... ee ae Norfolk & Richmond, Va. 
Washington Water Power Company Spokane, Wash. 





DICTOGRAPH SALES CORPORATION, May we have our Special Utility repre- 
580 Fifth Ave., New York s 5 
: : sentative call to discuss your problem 
(O Please send me literature on Dictograph ‘i i 
Equipment. with you... no obligation. 


(0 Please have representative call. 
DICTOGRAPH ' SALES CORPORATION 
580 Fifth Ave., New York, N. Y. 


Manufacturers of precision equipment since 1902 
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SENSATIONAL IMPROVEMENT 
MAKES EVERY LETTER BETTER § 





BY FREEING the typist’s hand from 
irksome margin-setting, MAGIC Mar- 
gin has freed her imagination. 
Letters take on a new character. 
The little lever on the carriage of 
the New Royal has become an ex- 
ecutive matter ... something you— 
every executive, secretary and typ- 
ist—should know about. 


Give Royal THE DESK TEST in your 
office. It costs nothing, demonstrates 
With MAGIC Margin, the operator can 


instantly, automatically arrange both left everything. Compare the Work! 
and right margins to fit the size of the 

letter. At the touch of her finger, she 

can (1) indent paragraphs and quota- 

tions for special emphasis; (2) set up 

any series of points in an attractive pat- 

tern; (3) set up and address the en- CALL ROYAL Your 

velope. Besides these advantages that local. Royal representative 

“make every letter better,’ MAGIC will gladly discuss with you 

Margin makes short work of complex any problem concerning 

forms .. . invoices, briefs, envelopes, 


2 typing or typewriters. Feel 
index cards, etc. yping 7? 


free to call him anytime. 
*Trade-mark, Reg. U. 8S. Pat. Of. 


“ WORLD'S NO. I 
Tye EWRITE 


Copyright, 1940. Royal Typewriter Company, Inc. 
2 Park Ave., New York, N. Y. 


ee 
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T’S results you’re -after—it’s performance you want—that’s exactly what you 

get with “CLEVELANDS.” 

On transmission or main lines, in the open country, or for distribution in the 
lose, confined areas of city and suburbs, “CLEVELANDS” go through creating un- 
surpassed performance records. And best of all “CLEVELANDS” deliver this maxi- 
mum performance at surprisingly low costs. 

And there’s a reason—correctness of design, alertness to field requirements, plus 
Quality of Construction. 

ime-tested, time-proven, compact, fast, flexible, streamlined for light weight, easy 
0 move around the job, easy to move around the country, yet rugged and abund- 
antly powered, “CLEVELANDS” have the built-in qualities that enable you to get 


pipe line in the ground quickly, with least “times-out” and at lowest cost. “CLEVE- 
LANDS” are sold on a guaranteed satisfaction basis. Get the details—write today. 
For More Savings. Low Cost, 


Truck-Speed T: tati 
aa THE CLEVELAND 
TRENCHER COMPANY 


"'Ploneer of the Small Trencher" 
20100 St. Clair Avenue 
Cleveland, Ohio 


CLEVELANDS © 
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Truck Buyers Demand Facts 


CHEVROLET GIVES 





the figures relative to Chev- 
rolet truck test runs. 


Eo tho t t aAA) 


Ame; ¥ 
erica Sas, ie By : 
ith 
CERI, Bbbing, fo Ass, 
Pica Te "Stow p Sarcing: 
Boe: Op. & tery 





THIRD ANNUAL 


ROAD TES 


Here are facts about Gross weight 9260 Ib, 
(with driver and observer) 


Chevrolet truck per- Average speed... . 33.07 miles per hour 


formance on the long- Average miles per gallon of line . . 15.10 





est truck test run ever Oil actually 93.29 quarts 





conducted under the supervision of Total cost for repairs, replacements 
(including twelve tires), gas, oil 


the American Automobile Association, 
and lubrication . . $0.00419 per ton-mile 


using a stock 114-ton Chevrolet truck, 
and traveling through Canada, Mexico, These facts prove conclusively thi 
and every State in the Union. Chevrolet trucks are low in operatini 


and maintenance costs, and are excep 
Number of miles ........ . 100,015.9 


‘Payload . ++ 4590 Ib, 
(exclusive of driver and observer) the hardest usage. 


tionally dependable and durable unde 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 


AGRGgGY BEST HAULERS + BEST SAVERS BEST SELLER 
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The Voting Age 


for 


Evaluations 


in evaluating proposals on steam-generating equipment, some 
shrewd buyers have already adopted a method that should come 
nearer to attaining the desired object than any of its predecessors. 


This newer method goes beyond the mere capitalization of 
guaranteed savings. It includes a careful consideration of the factors, 
both tangible and intangible, that should justify the guarantees and 
support the claims made for operating advantages. 


Thus, evaluations progress from the basis of guarantees, only, 
to that of expected performance and customer-manufacturers re- 
lationship. This change is based on the very logical premise that 
whereas a guarantee is something that cannot be operated in a 
power plant, the manufacturer's policy in servicing new installations 
has a very marked bearing on the performance of a steam-generat- 
ing unit, once it has been placed in regular service. 


B&W welcomes this new trend in evaluations—and is glad to 
lend encouragement to its greater use. When this method is adopted 
generally, it will mark the age of maturity in evaluations—the age 
at which evaluations may be safely trusted with a vote in the im- 
portant matter of purchasing power-plant equipment. 


THE BABCOCK & WILCOX COMPANY 
85 LIBERTY ST. NEW YORK, N. Y. 





Public Utilities Fortnightly 





PROFESSIONAL DIRECTORY 


These pages are reserved for engineers, accountants, rate experts and others equipped 
to serve utilities in all matters relating to rate questions, appraisals, valuations, special re. 
ports, investigations, design and construction. < i 














THE AMERICAN APPRAISAL. GOMPANY 


INVESTIGATIONS e« WALUATIONS e¢ REPORTS 


PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
CHICAGO - MILWAUKEE - NEW YORK + WASHINGTON ~ And Other Principal Cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA 


PACKARD BUILDING 








oenon D080, Bacon « Davis, nc, mex osm 


CONSTRUCTION 
OPERATING COSTS Engineers “aaa 
VALUATIONS AND REPORTS 


OHICAGO PHILADELPHIA NEW YORK LOS ANGELES WASHINGTON 








LIVINGSTON, MeDOWELL & CO. 


Usility CERTIFIED PUBLIC ACCOUNTANTS 
Consultants Moisbive 
AMERICAN INSTITUTE OF ACCOUNTANTS 
PENNSYLVANIA errors OF CERTIFIED PUBLIC ACCOUNTANTS 
1518 WALNUT ST. PHILADELPHIA, PA, 
D. M. Livincston, C. P. A. (PA.) 
FORMER MEMBER: C. WHITFORD MCDOWELL, C. P. A. (PA.) (MbD.) 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 








J. H. MANNING & COMPANY 


120 Broadway Field Building 
New York ENGINEERS Chicago 
Business Studies Purchase—Sales Valuations © 
New Projects Management Reorganizations 
Censulting Engineering Mergers 
Public Utility Affairs including Integration 




















Public Utilities Fortnightly 





PROFESSIONAL DIRECTORY (continued) 





SANDERSON & PORTER 


ENGINEERS 
VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


CHICAGO NEW YORK SAN FRANCISCO 








Sargent & Lundy, Incorporated 


ENGINEERS 
Steam and Electric Plants 
Vitilities—Industrials 
Studies—Re ports—Design—Supervision 
Chicago 











STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * EXAMINATIONS * APPRAISALS 
CONSULTING ENGINEERING 


BOSTON e NEW YORK e CHICAGO e PITTSBURGH ¢ SAN FRANCISCO e LOS ANGELES 











BLACK & VEATCH ROBERT E. FOLEY 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- Telephone Lines—Rural Lines—Fire Alarms— 


struction of Public Utility Properties Transmission Lines 
4706 BROADWAY KANSAS CITY, MO. 48 Griswold St. Binghamton, N. Y. 


Erecting Engineer 

















EARL L. CARTER Francis S. HABERLY 


Consulting Engineer ENGINEER 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY Appraisals—Property Accounting Reports 


PUBLIC UTILITY —Cost Trends 


VALUATIONS AND REPORTS 


814 Electric Building Indianapolis, Ind. 122 SOUTH MICHIGAN AVENUE, CHICACO 








CHENEY AND FOSTER JACKSON & MORELAND 
ENGINEERS 


Engineers and Consultants PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


61 BROADWAY NEW YORK auiusinie NEW YORK 














(Concluded on following page) 
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JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reperts 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 





J. W. WOPAT 


Consulting Engineer 
Construction Supervision 


Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 


April 11,] 











SLOAN & COOK 
CONSULTING ENGINEERS 


120 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial, and Other Investigations 








Representation in this Professional Directory 
may be obtained at very reasonable rates, 
Kindly address inquiries to: 


ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
1038 Munsey Building 
Washington, D. C. 























P. U. R. DIGEST 


CUMULATIVE 


A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


A SHORT CUT 
COVERING 


satin alanine State Courts 


AN EXHAUSTIVE 
SURVEY OF 
THE LAW 





United States Supreme Court 
United States Circuit Courts 
of Appeals 
United States District Courts 


Federal Regulatory 
Commissions 
State Regulatory Commisssions 
Insular and Territorial Regulatory 
Commissions 


SIMPLE 
ALPHABETICAL 
CLASSIFICATION 
OF SUBJECTS 


A GREAT REVIEW 


A GREAT SERVICE 








WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC. 


Tenth Floor, Munsey Building, Washington, D.C. 
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ransite Conduit retains its true 
; orm under sustained loads... re- 
huires no concrete envelope under- 
bround or in exposed locations. 
Vhen ‘“‘concreting-in’’ is specified, 
hinner walled, lower priced J-M 
Transite Korduct provides the same 
Hurability and smooth interior. 
Both types of Transite Ducts are 

ight in weight, easily handled. 
Smoke, acid fumes, weather or cor- 
rosive soils have little or no effect 
ion J-M Transite Ducts. Made of 
masbestos and cement, they will not 
Mrust, rot or decay. Furthermore, 
ransite Ducts are completely in- 


ombustible, do not add to gas 

formation if burnouts occur, and 
have exceptional resistance to flame 
and arc. Maintenance costs are 
practically zero. 


TER 
U GET FAS 


Cables pull easier through Transite 
Ducts. Even after years of service 
their interiors stay smooth; joints 
Tremain tight. Cables are readily 
removed and replaced. 


For complete facts on Transite 
Conduit and Transite Korduct, let 
us send you Data Sheet Manual 
DS-410. Write to Johns-Manville, 
22 E. 40th Street, New York, N. Y. 
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American Appraisal Company 
Asplundh Tree Expert Company 
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Black & Veatch, Consulting Engineers 
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BETTER PRODUCTS... 


beeause Cities Service 


knows your problems! 


Cities Service Oil Company engineers are concentrating 
their efforts daily on solving the various lubrication 
problems with which industry is faced. 


Wherever moving surfaces come together, no matter 
what the speed or load, Cities Service can recommend 
authoritatively the correct lubricants to use. Whether 

you need heavy greases for 
massive gears or the lightest 
of oils for delicate precision 
machines, Cities Service is 


ready to fill your every need. 


Cities Service engineers will 
be glad to discuss your lubrica- 


tion problems with you. 


CITIES SERVICE INDUSTRIAL OILS 


Compressor Oils Marine Engine Oils 

Cutting Oils Quenching and Tempering Oils 
Diesel Engine Oils Sewing Machine Oils 

Cylinder Oils Spindle Oils 

Star Ice Machine Oils Transformer Oil 

Leather Finishing Oils Turbine Oils 

Loom Oils Wool Oils 


Hour of Stars—The Cities Service Concert with Lucille Manners, Ross Graham, 
the Cities Service Orchestra and Singers under the direction of Frank Black, broad- 
cast every Friday evening at 8 P.M., E. S. T., over the N. B. C. Red Network. 
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Jewels for your: 
cash registers! 


TILITY, not ornamentation, demarids 
U sapphires for the practically 
frictionless bearings of Westinghouse 
watthour meters. Annually, 2,000,000 
jewels are used to assure accurate 
measurement. Further evidence of 
painstaking refinements are thé tiny 
watchwheel shafts, and wire’ so fine that 
1,562,000: strands can ‘be’ packed into 
a single square inch. Such accuracy protects you against possible errors of undermet 


urement or overméasurement, which cause loss of income or loss of customer good Wil 


WESTINGHOUSE ELECTRIC ‘& MANUFACTURING COMPANY,» EAST PITTSBURGH, 


. 





Tond't in of “Musical American”, N. B. C. Blue Network, every ‘Thoreday evening. 


Westinghouse (¥ 
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